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Introduction

The final step in becoming a Canadian citizen is the oath of citizenship. Citizenship and
Immigration Canada requires citizenship candidates to remove full or partial face coverings
while taking the oath.

Zunera Ishaq is devout Muslim who wears a niqab.[1] She was granted citizenship as of
January 2, 2014, but has not yet taken the oath. Ms. Ishaq is willing to remove her veil for
identification purposes before the ceremony. However, she refuses to remove her veil when
she takes her oath.

Ms. Ishaq argues that this policy interferes with her right to freedom of religion, which is
protected by section 2(a) of the Canadian Charter of Rights and Freedoms. She challenged
the policy in the Federal Court, and won. The federal government has since appealed the
decision.

Section 2(a): Freedom of Conscience and Religion

The Charter of Rights and Freedoms is part of Canada’s Constitution, and protects some of
our basic human rights and freedoms. Freedom of conscience and religion protects the right
to hold, declare, and openly express one’s beliefs.[2] It also guarantees that no one can be
forced to follow another religion, or act contrary to one’s beliefs.[3] Religious beliefs and
expressions  do  not  need  to  be  recognized  by  other  members  of  the  faith  to  receive
protection.

Freedom of religion is violated when: (1) a person holds a sincere belief associated with
religion and (2) a law interferes with that person’s ability to act according to this belief.[4]
The interference must be more than trivial, and will depend on the context.[5]

Like all other Charter rights, freedom of religion is not absolute. It can be limited for “public
safety, order, health, or morals or the fundamental rights and freedoms of others.”[6] For
example, the government can restrict religious activities that harm others.[7] A court must
balance a person’s right to religious expression with other Charter rights and government
objectives.

Previous Case on the Niqab

In 2012, the Supreme Court of Canada decided whether a woman could testify as a witness
in a criminal trial while wearing the niqab.[8]The Court determined that a witness who
wishes to wear the niqab for sincere religious reasons would only be required to remove it
if:
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(1)   It is necessary to prevent a serious risk to the fairness of the trial, which is protected by
section 11(d) of the Charter

(2)   The beneficial effects of removing the niqab outweigh the negative effects of doing
so[9]

In other words, the Court decided that a woman could wear the niqab as long as doing so
would not harm another Charter right or be outweighed by other negative effects.

The Niqab at the Citizenship Ceremony

Ms. Ishaq has a sincere belief that her faith requires her to wear the niqab. Forcing her to
remove her niqab would interfere with this very important belief. Ms. Ishaq also risks losing
her citizenship status if she chooses not to remove her veil. Therefore, the policy likely
interferes with Ms. Ishaq’s beliefs in a crucial way.

The government  will  likely  have  a  difficult  time justifying  its  position.  Prime Minister
Stephen Harper has stated in the House of Commons that the practice of wearing the niqab
is  “rooted in a  culture that  is  anti-women,”  which is  contrary to Canadian values.[10]
However, there is no doubt that Ms. Ishaq sincerely believes it is her duty to wear the niqab,
and that she is not being forced to do so.

Finally, it is not likely that wearing a niqab while taking the oath violates other Charter
rights. Ms. Ishaq has already agreed to remove her niqab for identification and security
purposes at the ceremony. It’s hard to see any reason beyond needing identification for
reasons of fraud or security that should prevent Ms. Ishaq from wearing the niqab.

Conclusion

It is likely that Ms. Ishaq will be allowed to wear her niqab while taking the oath. Absent
any harm to the Charter rights of others, a person is free to express their religious beliefs.
Religious freedom is at the heart of Canadian values, and should not be limited because of
the government’s views about a particular religious belief or practice.
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