
The  Carter  Conundrum:  The
Impact  of  the  Supreme  Court’s
Suspended Declaration
Lawyers in Canada have debated whether or not to permit physician-assisted dying for over
two decades. In the 2015 Carter v Canada (Attorney General)[1] decision, the Supreme
Court ruled that Canada’s prohibition on physician-assisted dying was unconstitutional. The
Court issued a suspended declaration of invalidity, giving Parliament time to amend the
Criminal Code. Parliament was unable to draft new legislation before the suspension ran
out.

When the declaration took effect the legal community was divided over what the Supreme
Court of Canada had actually declared: were the Criminal Code provisions struck down in
their entirety, or only partially – to the extent that the SCC deemed them inconsistent with
the Constitution?

Physician-assisted dying background information

Helping  a  person  commit  suicide  was  forbidden  by  section  241  of  Canada’s  Criminal
Code.[2] Section 14 also made it legally impossible for a person to consent to death.[3]
These Criminal Code prohibitions were controversial because they prevented people from
accessing  physician-assisted  death.[4]  Many  lawyers  raised  questions  about  the
constitutionality of these provisions, believing them to breach a person’s right to life, liberty
and security of the person protected by section 7 of the Charter of Rights and Freedoms.[5]

The Criminal Code prohibitions were found to interfere with “fundamentally important and
personal medical decision-making”[6] and to impose pain and stress on the claimant  by
“depriving her of control over her bodily integrity.”[7] For these reasons, the provisions
were found to infringed her rights under section 7 of the Charter.  The Court did not find
that those infringements were justified violations of her rights under section 1.[8]

The Supreme Court provides a suspended declaration of invalidity

After  deciding  that  Canadians’  Charter  rights  were  violated  by  the  Criminal  Code
prohibitions, the Supreme Court considered how the breach should be remedied. Since the
Constitution is the highest law in the land, every other law must conform to it:[9] if there is
an inconsistency between a law and the Constitution, the law has no effect, to the extent of
the  inconsistency.[10]  The  Court  declared  the  Criminal  Code  prohibitions  to  be
unconstitutional and invalid. However, the Court appreciated that the government might
want to enact other legislation controlling aspects of physician-assisted dying.

Generally, a declaration of invalidity by the Court takes effect immediately. But in certain
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cases the invalidity of a law can be postponed. Without a great deal of explanation, the
Court decided to postpone the effect of their ruling, issuing what is called a suspended
declaration of invalidity. The sections of the Criminal Code prohibition would become void
one year after the ruling was given.

Unfortunately, the government was unable to draft new legislation within the one-year time
frame provided by the Supreme Court.[11] Though the government received a four month
extension of the deadline from the Court,[12] it still did not pass new legislation within the
extended time frame.[13]

This chain of events drew the attention of the legal community. Approximately two-weeks
passed between the time the declaration took effect and when a new law was passed.
Lawyers debated the impact of the gap: were the Criminal Code provisions struck down in
their entirety, or only partially – to the extent that the SCC deemed them inconsistent with
the Constitution? The confusion stemmed largely from the ambiguous language used by
Supreme Court in crafting the suspended declaration.

When the Supreme Court  declared the Criminal  Code prohibitions void,  it  did so only
“insofar as they prohibit physician-assisted death.”[14] What did the Supreme Court actually
intend that declaration to mean? There are two different opinions on the issue.

Opinion 1: The Code provisions were invalidated entirely

The first opinion is that the Criminal Code provisions were entirely struck down by the
Carter ruling.[15]

This view is appealing for two main reasons. The first is that this approach is consistent with
prior court rulings which do not accept partial declarations of invalidity.[16]

The second reason this opinion is appealing is its logical rigour. This view recognizes that
the Supreme Court can choose between a limited number of remedies when deciding a case.
The  choices  included  striking  the  provisions  down  entirely,[17]  reading  the  provision
down,[18] or making the legislation constitutional by reading new terms into it.[19]

The  purpose  of  suspending  a  declaration  is  to  “ensure  there  is  a  law in  place  while
Parliament responds.”[20] The need for this would only arise when the remedy granted is to
strike the provision down.[21] If the law is remedied by the Court, rather than struck down,
there would be little reason to provide Parliament with time to craft a new law.

According to this view, not only did the Supreme Court choose to entirely strike down the
provision, it is impossible to think otherwise because of the suspended declaration they
provided. As Professor Peter Sankoff puts it: “the very existence of the suspension is proof
that s241(b) is completely invalid on June 7.”[22]

If this opinion is believed, there would be significant implications for Canadian law. Since
the suspended declaration of invalidity elapsed before a law was put in place, Canada
temporarily had no prohibitions on helping someone commit suicide. Indeed, this would
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mean  even  a  person  without  medical  training  could  have  helped  someone  commit
suicide.[23]  The  only  restriction  in  this  situation  would  have  been  ensuring  that  an
assistant’s actions did not constitute homicide,[24] which remains illegal in Canada.[25]

Opinion 2: The Code provisions were partially invalidated

The second opinion is that the Criminal Code provisions were only partially struck down by
the Carter ruling.[26]

This opinion recognizes that the Constitution does not prevent the Supreme Court from
declaring a law partially  invalid.  In fact,  the Constitution dictates that  a  law violating
Charter  rights is invalid “only to the extent of the inconsistency.”[27] Thus, the Carter
ruling does not actually delete provisions of the Criminal Code: all it does is “[narrow] the
ambit” of those prohibitions.[28] From this point of view, though the remedy may not be
supported by past rulings, the Supreme Court was just doing what the Constitution entitled
it to do.

However, lawyers of this opinion were confronted with the question: if this is the case, why
suspend the declaration?[29] The answer they provide is that the Court was respecting
Parliament’s role in the legislative process.[30] It shows an “implicit acceptance … that it
would  be  far  better  for  Parliament  to  set  out  the  precise  circumstances  under  which
physician-assisted  suicide  is  non-criminal,  rather  than  leave  it  to  the  lower  courts  to
interpret.”[31]

If this opinion is preferred, the impact on Canadian law would be comparatively minor.
Since the Court only partially struck down the law, the rest of the law stays untouched.
Thus, physician-assisted dying would have been permitted only to the extent that it was
allowed by the Carter decision: other forms of assisted dying or assisted suicide would have
remained prohibited.[32]
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