Solitary Confinement vs the
Charter of Rights and Freedoms

Solitary confinement - a prisoner’s isolation from other inmates and prison staff for 22
hours or more a day- can have major negative impacts on human health.[1] Its use can
cause or exacerbate mental illnesses, increase the risk of prisoners committing suicide, and,
according to the United Nations Special Rapporteur on Torture, it may constitute torture
when used for periods longer than 15 consecutive days.[2]

What protections do prisoners in Canada have against this kind of confinement?

This article outlines how the current federal laws on administrative segregation - one form
of solitary confinement used in Canada - may engage the rights of prisoners that are
guaranteed by the Canadian Charter of Rights and Freedoms.[3]

Solitary confinement in Canada

In Canada, solitary confinement used within prisons is referred to as “segregation.” A
prisoner can be placed in segregation for general safety or security reasons (called
“administrative segregation”), or as a punishment for their conduct while in prison (called
“disciplinary segregation”).[4] Unlike segregation used for disciplinary reasons, the use of
administrative segregation does not require that a prisoner first receive a hearing before an
independent adjudicative body, and there is no strict time limit on the isolation period.[5]

Administrative segregation continues to be widely used in Canada’s federal prisons. In
2015, the average segregation period for prisoners in federal penitentiaries was 27 days,
and 48 percent of inmates had experienced segregation at least once.[6]

Current use of administrative segregation in federal prisons

Administrative segregation is the practice of placing a prisoner in solitary confinement to
ensure the safety of the prisoner, his or her fellow inmates, or the penitentiary, or to stop
interference with an ongoing investigation.[7]

The Corrections and Conditional Release Act (CCRA) says that a prison’s “institutional
head” can use administrative segregation when he or she believes on “reasonable grounds”
that it is necessary for an ongoing investigation or safety reason, and when there is “no
reasonable alternative.”[8] Section 31(2) of the CCRA states that a prisoner should be
released from segregation “at the earliest appropriate time.” Current federal corrections
policy also says that prisoners can remain in solitary confinement for 23 hours each day.[9]

Critics point out that the CCRA places no strict time limits on how long a prisoner can
remain in administrative segregation.[10] In addition, a prison’s institutional head makes
the decisions to use this form of segregation with minimal independent, external review or
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oversight.[11]

Lawsuits that are proceeding to trial in both British Columbia and Ontario in 2017 claim
that the provisions of the CCRA that govern administrative segregation, and the way that
those provisions have been applied in federal prisons, violate the Charter.[12]

The devastating results

The use of administrative segregation in Canada’s federal prisons has produced several
tragic stories over the past decade.

In 2007, 19-year old Ashley Smith strangled herself to death while in segregation at a
federal prison in Kitchener, Ontario. Smith, whose significant mental health issues and
history of self-harm were well known, spent the last 11.5 months of her life in segregation
status within federal prisons.[13]

Three years later, Edward Snowshoe, a 24-year old man of Aboriginal descent, killed himself
after spending 162 days in administrative segregation in federal prisons.[14] In 2017, a 38-
year old Metis inmate, Guy Langlois, hung himself in his prison cell after spending 118 days
in segregation.[15]

While the use of administrative segregation has been reduced in recent years, as of June 19,
2017, 399 federal inmates were in segregation, and 94 of those inmates had been in solitary
confinement for more than 60 days.[16]

Charter rights engaged

The Charter guarantees prisoners, like all Canadians, the right to life, liberty, and security
of the person (section 7), the right to be free from cruel and unusual punishment (section
12), and equality rights (section 15). Prisoners, therefore, are protected from solitary
confinement laws and practices that violate these constitutionally protected rights.

A majority of the Supreme Court of Canada in the case of Sauvé v Canada (Chief Electoral
Officer) found that while some rights may be justifiably limited for criminals, prisoners are
not “temporary outcasts from our system of rights and democracy.”[17] Inmates therefore
continue to hold on to their rights and freedoms while in prison, including those rights
guaranteed by sections 7, 12, and 15 of the Charter.

Section 7

Section 7 of the Charter guarantees “the right to life, liberty and security of the person and
the right not to be deprived thereof except in accordance with the principles of fundamental
justice”. Government laws and actions violate section 7 if they both deprive an individual of
life, liberty, or security of the person and are not in accordance with the principles of
fundamental justice.[18]

Administrative segregation engages the right to liberty because confining an individual to a
cell for 23 hours a day physically constrains and restricts a prisoner’s freedom in a way that
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differs from inmates held in the general (unsegregated) prison population.[19] In the case of
Bacon v Surrey Pretrial Services Centre (Warden), the Supreme Court of British Columbia
found that the placement of a prisoner awaiting trial into solitary confinement was one way
that his liberty had been reduced.[20]

In some cases, administrative segregation will engage the right to security of the person
because of the severe mental and physical suffering that can be caused by long-term
isolation from meaningful human contact.[21]

The right to life may also be engaged by the use of lengthy terms of administrative
segregation, given that prisoners are more likely to commit suicide in those
circumstances.[22]

The British Columbia Civil Liberties Association (BCCLA) and the John Howard Society of
Canada (JHSC) argue that current laws on administrative segregation also fail to comply
with the principles of fundamental justice. These groups argue that the CCRA includes no
definite time limits on administrative segregation and that its use in prisons has significant
impacts on prisoners that outweigh the law’s benefit and purpose (which together, indicate
arbitrariness and gross disproportionality).[23] The minimal level of oversight and
independent decision-making for the imposing of, and release from segregation, is flagged
for potentially failing to meet the requirement for procedural fairness when life, liberty, or
security interests are engaged.[24]

Section 12

Section 12 of the Charter guarantees the rights of federal inmates not to be subjected to
cruel and unusual treatment or punishment. However, the bar is set high for what kind of
treatment is considered “cruel and unusual.”[25] To violate section 12, treatment must be
"so excessive as to outrage the standards of decency" or “grossly disproportionate to what
would have been appropriate.”[26]

Despite the high bar for what constitutes “cruel and unusual” treatment, the current laws
on administrative segregation and how those laws have been applied may engage the
section 12 rights of prisoners. Critics, including the BCCLA and the JHSC, argue that this
form of solitary confinement is excessive and that it violates basic decency and human
dignity because of the harm it can have on the human mind and body.[27] Notably, the B.C.
Supreme Court in Bacon found that a prisoner held in administrative segregation had been
subjected to conditions that were “condemned by the international community” and
amounted to cruel and unusual treatment.[28]

Section 15

Section 15 of the Charter guarantees equality before and under the law, and the right to the
equal protection and equal benefit of the law without discrimination based on grounds
including race, national or ethnic origin, and mental or physical disability.

Statistics show that Aboriginal people are more likely than non-Aboriginals to be placed in
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administrative segregation.[29] Similarly, prisoners who have been identified as having
mental health or “cognitive” issues are more likely to have spent time in segregation.[30]
These prisoners who suffer from mental illnesses before being isolated from human contact
also frequently experience some of the severest negative impacts to their health.[31]

It may be possible for some prisoners to prove that administrative segregation is imposed
upon them differentially or impacts them more significantly than other prisoners because of
their race or mental disability.[32] They may also be able to show that the differential
treatment disadvantages them by perpetuating prejudice or stereotyping, which will amount
to a violation of section 15 of the Charter.[33] This is one of the claims being made in the
court challenge brought against the federal government in B.C.

Moving forward

The BCCLA and the JHSC have filed a lawsuit against the federal government in B.C.,
claiming that the CCRA’s provisions that govern administrative segregation, and how those
provisions have been applied in federal prisons, violate the Charter rights of prisoners. In
Ontario, the Canadian Civil Liberties Association and the Canadian Association of Elizabeth
Fry Societies have also filed a lawsuit that challenges the laws on administrative
segregation, and how those laws have been used.

In B.C., the trial proceedings for the constitutional challenge began on July 4, 2017, while
the challenge brought in Ontario is scheduled to be heard on September 11, 2017.[34]

Meanwhile, the federal government has already proposed changes to the CCRA in Bill C-56:
An Act to amend the Corrections and Conditional Release Act and the Abolition of Early
Parole Act.[35] One proposed change is that prisoners placed in administrative segregation
will be released after 15 days of confinement, unless ordered otherwise by the institutional
head. External review by an independent party will be triggered when a prisoner remains in
segregation longer than 15 days, in which case the reviewing party will make a
recommendation as to whether or not the confinement should continue.[36]

The court challenges will go ahead despite the proposed changes to the law, which critics
claim do not go far enough to make the CCRA compliant with the Charter.[37] And so, the
solitary saga continues...
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