
Carbon tax showdown: where will
your money go?
Introduction

Can the federal government’s commitments on greenhouse gases be realized in the face of
provincial opposition?

Canada’s federal government has committed to reducing greenhouse gas emissions to 30%
below 2005 levels by 2030.[1] This commitment was made as a result of the international
climate change agreement (the Paris Agreement), in which Canada agreed to help limit the
increase in average global temperature over the next century to less than two degrees
Celsius.[2] The problem now is that while the federal government is free to make such a
commitment, the government powers needed to achieve the target are split between the
provincial and federal governments in the Constitution Act, 1867 (commonly referred to as
the “division of powers”).[3]

Which level of government has the power to do what when it comes to curbing climate
change? Who can put an extra fee on the fuel you need to run your car and heat your home?

Spoiler: both the federal and provincial governments probably can.

The showdown

The  federal  government  and  the  provinces  are  largely  in  consensus  that  reducing
greenhouse gas emissions is necessary to limit the adverse effects of climate change.[4]
However, many different tools and strategies exist to achieve that goal, and it remains a
debate as to which will work best.[5]

One method is to place a price on the use of fossil fuels, either by way of a carbon tax or a
cap-and-trade system.[6] The fundamental idea behind this strategy is that people should
pay a price when they pollute, and that when consumers are forced to do so, they will find
ways to pollute less.[7]

While the federal government and 11 provinces and territories have agreed to a national
climate  change  plan  that  includes  placing  a  price  on  greenhouse  gas  emissions,
Saskatchewan and Manitoba have refused to get on board.[8] In particular, Saskatchewan
opposes the federal government’s plan to introduce a carbon levy in provinces that do not
place a minimum price on carbon by 2018.[9]

Saskatchewan has stated that it will challenge any attempt by the federal government to
introduce a carbon tax (or levy) on the basis that imposing this tax is outside the powers of
the federal government.[10]

Room for argument and overlap
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Neither the federal, nor the provincial governments are granted exclusive control over the
“environment” in the Constitution Act, 1867. Either level of government can make laws on a
specific environmental issue as long as it can connect that issue to a power that it has been
expressly granted in the Constitution.[11]

For example, both the federal and provincial governments may set requirements for an
environmental assessment and approval process for a hydroelectric dam.[12] The federal
government can require an environmental assessment because of its authority over issues
that  impact  fisheries,  navigation  and  shipping,  and  “Indians  and  Indian  lands.”[13]
Provinces, meanwhile, can require an environmental assessment process for proposed dams
because provincial powers cover property and civil rights, local works and undertakings that
are not under federal jurisdiction, and the development of energy production facilities.[14]

Because there is room to argue that both federal and provincial governments have the
power  to  act  and  make  laws  in  relation  to  greenhouse  gas  emissions,  an  important
consideration  then  becomes  which  government  is  best  suited  to  address  that  specific
environmental issue.

The federal government can impose a single, unified standard for greenhouse gas emissions
across  Canada,  ensuring  that  one  province  does  not  set  standards  that  are  far  less
restrictive than the other provinces. This is advantageous because greenhouse gases and
the effects that they have on climate do not stay in the province in which they are first
produced.[15] For example, if one province refuses to curb its use of fossil fuels, its choice
may  contribute  to,  among other  things,  a)  the  annual  loss  of  Prince  Edward  Island’s
shoreline as a result  of  rising sea levels,  and b)  the degradation of  housing and road
infrastructure in northern Canada caused by melting permafrost.[16]

On the other hand, provinces vary widely in the size and diversity of their populations, their
geographies, and the unique environmental issues that they face.[17] As a result, others
argue that  provincial  governments  are  best  suited  for  coming up with  innovative  and
effective strategies for managing greenhouse gas emissions that will work in one province,
but not in another.[18]

The powers available

Federal powers

The federal government’s authority to charge a carbon levy or otherwise deter the emission
of  greenhouse  gases  may  be  less  clear  than  it  is  for  provinces.[19]  However,  the
Constitution Act, 1867 grants the federal government several powers that support those
pursuits.

Section 91(3) of the Constitution Act, 1867 allows the federal government to raise money
“by  any  Mode or  System of  Taxation.”  However,  there  are  limits  on  how the  federal
government can use this taxation power. The federal government cannot impose a tax on
“Lands or Property belonging to… any Province.”[20] Therefore, the federal government

https://www.constitutionalstudies.ca/index.php/sz/551-taxation-power


generally does not have the authority to tax provincial governments or corporations owned
by a province (such as SaskPower or SaskEnergy in Saskatchewan).[21]

Another limitation is that the federal government can only use its taxation power to impose
a fee on people if that fee is for a public purpose (such as to “raise revenue for general
purposes”).[22] If a fee’s primary purpose is to fund a specific government scheme (or plan)
or to change the behaviour of consumers, the fee may not qualify as a “tax” that the federal
government has the power to charge.[23] However, the federal government may avoid the
limitations placed on its taxation power by relying on the other powers it holds in order to
place a levy on fossil fuels as part of a broader plan to combat climate change.[24]

The federal government can make laws on matters that are of national concern because of
its authority to govern for the “Peace, Order, and good Government of Canada” (commonly
called the “POGG power”).[25] In R v Crown Zellerbach  Canada Ltd,  a majority of the
Supreme Court  of  Canada found that  pollution of  the ocean was a matter  of  national
concern.[26] Therefore, the federal government could use its POGG power to create laws
against  the  dumping  of  substances  (including  woodwaste)  into  coastal  waters.[27]
Academics argue that courts are likely to find that, like marine pollution, greenhouse gas
emissions are also an issue of national concern that the federal government has the power
to regulate.[28]

The federal government may also be able to rely on its power to pass criminal laws in order
to limit and reduce greenhouse gas emissions.[29] In R v Hydro-Québec, the Supreme Court
of Canada clarified that the federal government could use its criminal law power for the
purpose of protecting the environment.[30] In that case, the Court found that the federal
government  could  restrict  the  release  of  toxic  substances  into  the  environment  (with
penalties for non-compliance).

More  recently,  the  Federal  Court  of  Appeal  in  Syncrude  Canada  Ltd  v  Canada  (AG)
concluded that the federal government could use its criminal law power to require that
diesel fuel in Canada contain at least two percent renewable fuel.[31] The Court found that
limiting  greenhouse  gas  emissions  from fossil  fuels  to  protect  human  health  and  the
environment is a valid criminal law purpose.[32]

Provincial powers

Provincial governments can rely on several powers granted to them in the Constitution Act,
1867 to support a provincial carbon tax or laws that otherwise reduce greenhouse gas
emissions. First, provincial governments have the authority to impose direct taxes within
their provinces in order to raise revenue for a provincial purpose.[33] They can therefore
charge consumers a tax on the fossil fuels that they buy within the province.[34]

Provinces may also introduce a system of rules that includes charging a levy or placing a
limit on greenhouse gas emissions by relying on their authority over property and civil
rights and matters of a local and private nature.[35] In its 1973 decision of R v Lake Ontario
Cement Ltd, the Ontario High Court of Justice found that those provincial powers allowed a
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province to make laws against the emission of “contaminants” into the environment.[36] In
addition, provincial governments have the power to regulate industries such as mining,
forestry,  oil  and gas,  construction, and manufacturing.[37] The provinces may use that
power, in addition to their authority over “local works and undertakings” (other than those
expressly designated to the federal government) to set restrictions on those industries for
the purpose of environmental protection.[38]

Conclusion

Both the federal and provincial governments can point to a number of different powers
granted to them in the Constitution Act, 1867 that allow them to make laws regarding
greenhouse gas emissions:

The federal government can place a price on carbon using its taxation
power (with important limits on the application of the tax), or it can put
an additional fee on fossil fuels as part of a broader plan to limit and
reduce  greenhouse  gas  emissions  (using  its  POGG  or  criminal  law
powers).[39]
The provinces can also place limits or prices on greenhouse gas emissions
as long as the provincial laws do not directly oppose or undermine federal
laws  on  issues  found  to  be  within  the  authority  of  the  federal
government.[40]

At this point, it appears clear that the federal government will place a minimum national
price on carbon in 2018 as part of a plan to reduce greenhouse gas emissions and support
the  growth  of  renewable  energy  sources.[41]  If  that  plan  is  properly  worded  and
implemented to remain within the federal government’s powers, it will likely withstand a
challenge brought by one or more provinces.[42]

It can be expected, however, that any decision made by the courts on the validity of a
federal carbon levy will likely leave room for both levels of government to play a role in
regulating greenhouse gases. [43] This approach would align with the Supreme Court’s
statement in Hydro-Québec that environmental protection is “an international problem, one
that requires action by governments at all levels.”[44] The preferred approach by the courts
will also likely be for the federal and provincial governments to work together to achieve
reduced emissions, given the overlap of federal and provincial powers on this issue (see co-
operative federalism).[45]
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