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Introduction

In May 2018, Bill C-262, An Act to ensure that the laws of Canada are in harmony with the
United Nations Declaration on the Rights of Indigenous Peoples, passed in the House of
Commons and moved on to be considered by the Senate.

The Bill, only 4 pages in length, requires the Government of Canada to take “all measures
necessary to ensure that the laws of  Canada are in harmony with the United Nations
Declaration  on  the  Rights  of  Indigenous  Peoples,”  and  to  develop  and  implement,  in
cooperation with Indigenous peoples, a national action plan.[1]

The  United  Nations  Declarations  on  the  Rights  of  Indigenous  Peoples  (UNDRIP)  was
adopted by the United Nations (UN) General Assembly in 2007 with a vote of 144 in favour,
11 abstentions, and 4 votes against. Along with Australia, New Zealand, and the United
States,  Canada  voted  against,  citing  concerns  over  the  compatibility  of  UNDRIP  with
Canadian law, in particular the language of “free, prior, and informed consent”.[2] The
government feared that the language of UNDRIP would give Indigenous groups a “veto”
power and would endanger already settled land claims.[3]

The government has since reversed its course. In 2016, the Minister of Indigenous and
Northern  Affairs,  Carolyn  Bennett,  announced  that  Canada  fully  accepted,  without
qualification, UNDRIP. She stated that “We (Canada) intend nothing less than to adopt and
implement the declaration in accordance with the Canadian Constitution.”[4]

Canadian law recognizes that the Crown has a duty to consult and accommodate Indigenous
groups when its actions may affect the rights of that Indigenous group. The duty exists on a
spectrum.  According  to  the  Supreme  Court  of  Canada,  gaining  the  consent  of  the
Indigenous group affected is only required for “very serious issues”.[5]

What (if any) effect would Bill C-262, particularly the language of “free, prior and informed
consent” in UNDRIP, have on the laws of Canada in relation to duty to consult?

The Duty to Consult in Canadian Law

The  Crown  has  a  duty  to  consult  and  accommodate  Indigenous  groups  when  a
group’s Aboriginal (existing or potential) or treaty rights may be affected.[6] The duty to
consult is triggered where the Crown has actual or constructive knowledge of a potential or
existing right that may be affected by its conduct or decision making.[7]
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The  duty  to  consult  exists  on  a  spectrum,  depending  on  the  circumstances  of  the
claim.[8]  The  Court  said  in  the  case  Haida  Nation  v  British  Columbia  (Minister  of
Forests) (2004) that the government may be required to do as little as give notice to the
group affected where the claim is weak, or the infringements on rights are  minimal.[9] The
Court said that consent would be required only for very serious issues. In a case decided
later in the same year as Haida, Taku River Tlingit First Nation v British Columbia (Project
Assessment Director), the Court clarified that the Crown is able to fulfill its duty to consult
and accommodate even when no agreement has been reached with the Indigenous group, so
long as it consults and accommodates in accordance with its fiduciary duty.[10]

The fiduciary obligation of the Crown is to give priority to the claims of Indigenous groups
and to take a group’s existing and potential Aboriginal and treaty rights seriously.[11]

UNDRIP

UNDRIP is a list of rights created by the Working Group on Indigenous Populations at the
UN and adopted by  the  United  Nations  General  Assembly  (the  assembly  in  which  all
member states of the UN have one seat and one vote).[12] The UN describes UNDRIP as
“minimum standards for the survival, dignity and well-being of the indigenous peoples.”[13]

UNDRIP is a declaration. Unlike a treaty or a covenant, declarations are not signed or
ratified by states. Declarations are aspirational and do not legally bind those who support
them.[14]

UNDRIP indicates that the state must obtain “free, prior, and informed consent” before
adopting legislative or administrative measures that may affect the rights of Indigenous
people.[15] It also addresses compensation and redress for land acquisitions by the Crown;
forced removals; and the taking of cultural, intellectual, religious, and spiritual property
without free, prior, and informed consent.[16]

The  term  “free,  prior,  and  informed  consent,”  does  not  have  a  settled  definition.  In
particular, whether “free, prior, and informed consent” is equal to a veto power has been a
point of contention.[17]

Article 46 of UNDRIP states that nothing in UNDRIP authorizes or encourages, “any action
which would dismember or impair, totally or in part, the territorial integrity or political
unity  of  sovereign and independent  States.”[18]  Hence,  the right  to  self-determination
contained in  UNDRIP does not  imply  a  right  to  separate from the state  in  which the
Indigenous group exists to establish an independent nation-state.

Further, Article 46 states that the human rights and fundamental freedoms of all shall be
respected, and that limitations on rights “shall be non-discriminatory and strictly necessary
solely for the purpose of securing due recognition and respect for the rights and freedoms of
others  and  for  meeting  the  just  and  most  compelling  requirements  of  a  democratic
society.”[19] This means that the rights contained in UNDRIP may be infringed upon in
circumstances where they must be balanced against society’s needs as a whole.



Impact

The approval of Bill C 262 by the Senate itself will not automatically impact the Crown’s
existing obligations to consult and accommodate Indigenous people. If the legislation is
passed, an Indigenous group would need to bring a new case to the court dealing with the
duty to consult. The court will then determine what the Crown’s obligations are considering
the new legislation and whether ‘free, prior and informed consent’ displaces, or changes, or
even makes no change to the duty to consult.

Assembly of First Nations Chief Perry Bellegarde has said that the right to give consent
implies the corresponding right to withhold consent.[20] NDP MP Romeo Saganash who
introduced the Bill, however, says that the language of free, prior, and informed consent in
UNDRIP does not mean that there is a veto for Indigenous groups.[21] He points out that,
“the need to balance the specific collective and inherent rights of Indigenous Peoples with
the human rights of all people,” is specifically addressed in Article 46 of UNDRIP.[22] When
read in its totality, Saganash argues, it is clear that there is no veto.[23] Saganash maintains
that the purpose of the Bill is to make reconciliation a priority for the ruling government and
to repudiate colonialism.[24]

There are a variety of ways to interpret international laws in the domestic context.[25] In
case of international human rights law, the Canadian courts generally use the values in the
human rights document in question to aid them in their contextual approach to interpreting
laws.[26] This may push the required consultation and accommodation down the spectrum
in favour of Indigenous groups. However, chances are that the duty to consult will not be
displaced,  should  Bill-262  become  law.   The  tradition  of  balancing  the  rights  of  the
Indigenous group with the well-being of all of society is present in both current Canadian
law and the language of article 46 of UNDRIP.

If free, prior and informed consent is a veto power, then that veto power is likely to be
available to Indigenous groups in a situation that would be deemed by the courts to require
consent. In the Haida case (2004), the courts recognized consent to be necessary only in the
most serious cases. [27] The courts have not yet ruled in any case that the infringement of
rights is so serious as to require the consent of an Indigenous group, so it is difficult to
imagine what kinds of cases may meet the threshold if the bill becomes law.

Conclusions

If Bill C-262, An Act to ensure that the laws of Canada are in harmony with the United
Nations Declaration on the Rights of Indigenous Peoples, becomes law, there will likely be
limited changes to the current Canadian law regarding the duty to consult.

Canadian law recognizes a duty to consult Indigenous groups when their rights may be
affected. The duty exists on a spectrum from notifying the group, to, gaining the group’s
consent. If Bill C-262 becomes law, the place on the spectrum that a particular case falls
may be more favourable to the Indigenous group.



The courts in Canada have not found the need for consent in any cases so far. If Bill C-262
becomes law, it is difficult to say what threshold would need to be met for consent to be
required.
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