Travel Restrictions in a Pandemic:
What are your Charter Rights?

The COVID-19 pandemic has modern Canada facing unprecedented challenges. The severity
of the crisis has led governments to restrict personal liberties in ways that were unthinkable
only a few weeks ago. One of these restrictions is the decision to place limitations on travel.
The mobility rights of all Canadians are protected by section 6 of the Charter of Rights and
Freedoms .[1] Though it is an infrequently discussed section of the Charter, the protections
afforded by section 6 figure prominently in this era of government-mandated travel
restrictions.

Section 6: A Brief Overview
Sections 6(1) and 6(2) of the Charter state:
6. (1) Every citizen of Canada has the right to enter, remain in and leave Canada.

(2) Every citizen of Canada and every person who has the status of a permanent resident of
Canada has the right:

1. to move to and take up residence in any province; and
2. to pursue the gaining of a livelihood in any province.

As is clear from the wording, section 6(1) is concerned with international travel whereas
section 6(2) is concerned with movement within Canada.

The right to international travel applies only to Canadian citizens.[2] Section 6(1) grants the
right to enter, remain in, and leave Canada.[3] However, it is important to note that the
right to enter, remain in, or leave Canada does not guarantee that this mobility can be
achieved in practice. The section “does not grant the right to enter another country or the
right to leave another country” since it “is the authorities of that other country who
determine their own entry and exit conditions.”[4] Thus, section 6(1) “does not impose any
obligation on the Canadian government to guarantee entry to or exit from another
country.”[5] The section merely limits the Canadian government from hampering this
mobility through its own action. Thus, “an adult Canadian citizen cannot be forced to stay in
Canada and cannot be ordered to return to Canada” by the Canadian government, unless
the government can provide a justification for its actions in a court of law, using section 1 of
the Charter.[6]

Section 6(2)’s right to “move and take up residence in any province” implies that Canadian
citizens have the right to travel freely throughout the country. Canadians have consistently
had the right to inter-provincial travel since the adoption of the Charter. Government efforts
to stop free travel in Canada are unprecedented and are a clear violation of this section.
However, like other sections of the Charter, the government would have the ability to justify
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its actions to a court, using section 1 of the Charter. It would likely argue that such an
infringement was a necessary step to fight the spread of the COVID-19.

It is important to note that section 6 is not subject to section 33, the Charter’s
notwithstanding clause. If invoked, the clause allows governments to ignore
certain Charter rights. However, when the notwithstanding clause was drafted, mobility
rights were determined to be of such fundamental importance that the Charter drafters
decided that governments could not override those rights by invoking the clause. In effect,
individual mobility rights were given an additional safequard from government interference.
This decision speaks to the significance of freedom of travel in a liberal democracy like
Canada.

COVID-19 Related Restrictions on Mobility

The federal government and other levels of government in Canada have initiated various
policies that have limited the freedom to travel since the pandemic was declared in early
March. These include practical limits on leaving Canada, limits on returning to Canada, and
restricting travel within the country.

Limits on leaving Canada

The Canadian government can only control access to its borders. This power allows Canada
to limit the ability of citizens to leave the country. However, once people leave the country,
it cannot control if they can enter the borders of another sovereign state. Some practical
roadblocks to travel are out of the control of the Canadian government, such as the
suspension of some commercial airline operations and the closing of international borders
by other countries.

However, recent actions by the federal government are adding to Canadians’ inability to
leave the country. On March 16, 2020, Canada closed its borders to foreign
travelers,[7] exacerbating paralysis of international travel routes to and from Canada.
Further, a mutual decision between Canada and the United States to close its border to all
but essential travel[8] clearly has the effect of limiting the ability of Canadian citizens to
leave the country.

Limits on returning to Canada

There are also practical issues for citizens attempting to return to Canada. Despite Prime
Minster Justin Trudeau’s plea for Canadians abroad to “come home,”[9] closed borders and
suspended flight routes have hampered the ability of Canadian citizens to do so.

At the time of writing (March 2020), despite the escalation of COVID-19 cases in the country
and around the world, Canadian citizens can return to the country: while Canada has closed
its borders to foreign nationals, they remain open to citizens and permanent
residents.[10] Further, the federal government has begun to work with Canadian airlines to
charter flights to repatriate Canadians stranded abroad.[11]
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However, the Prime Minister has also conceded that the government is “unlikely to be able
to bring everyone home.”[12] In closing Canada’s international borders, the Prime Minister
also stated that “[anyone] who has [COVID-19] symptoms will not be able to come to
Canada.”[13] This policy choice will have the effect of stranding sick Canadians abroad,
with no practical way to return to Canada. Thus, in practice, some Canadians will be not be
able to exercise their right to exercise their section 6 right to return to the country.

Restricting Travel Within the Country

The ability for unfettered travel within the country has also been restricted. For example,
Nova Scotia began restricting its border on March 23, 2020, where “anyone entering the
province will be stopped, questioned and told to self-isolate for 14 days.”[14] The Northwest
Territories has closed its borders with only limited exceptions.[15] On March 28, the federal
government barred anyone showing symptoms of COVID-19 from boarding domestic flights
or intercity passenger trains.[16]Additionally, there has also been speculation that the
federal government could invoke the Emergencies Act[17] to impose further inter-provincial
travel restrictions throughout the country.[18]

Can the government justify its breach of Charter mobility rights? The Importance
of Section 1

The restrictions on mobility rights by a government in Canada are unprecedented. All these
government sanctioned efforts to restrict travel are likely clear breaches of section
6.[19] However, the government can attempt to justify its actions to a court using section 1
of the Charter. In order to justify its actions, any government travel restriction must be
reasonable and demonstrably justified in a free and democratic society. If a court decides
that the government has made its case for justifying its actions, the breaches will be deemed
constitutional. If they do not, then the government would need to stop its travel restrictions
because they would be unconstitutional. For this reason, Section 1’s limitation clause is of
great importance in ensuring that the government does not overstep when it breaches the
section 6 rights of Canadian citizens, but also, allows the government to provide a rationale
for a breach in specific circumstances.

In the context of a worldwide public health crisis, there are several arguments that
Canadian governments can make to justify a section 6 breach. For example, since unfettered
travel is a significant transmission source of COVID-19, the government could justify its
breach as a necessary response to cut rates of transmission. This in turn could preserve
valuable health care resources and limit the rates of fatality caused by COVID-19. Since the
Canadian Constitution allows for the balancing of rights, some “liberties must [occasionally]
make way in the pursuit of other legitimate societal objectives, like public
health.”[20] Therefore, restrictions on travel freedoms can look insignificant when balanced
against a potentially substantial loss of life if they were not enacted. This current crisis
speaks to the importance of section 1 of the Charter - in situations where the health and
safety of Canadians is at stake, there may be a greater public good that requires the
breaching of some individual rights.
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Justifying a breach of Canadian’s Charter rights is not an east job for the government.
Government action must be pressing, substantial, and have proportionate effects. If
the Charter breach is more detrimental than the goals of the policy being enacted, then it
will not be upheld. A draconian government action would not to be upheld under section 1 if
there was insignificant evidence that it helped to alleviate a pressing issue. For example, an
indefinite quarantine order that is backed by no evidence showing that it would be
beneficial to health and safety would likely be struck down by a court as unconstitutional.

University of Ottawa law professor Martha Jackman believes that the government’s current
approach to restricting travel is justified under section 1, since it is based on the best public
health evidence available. She believes that if the restrictions arise because of public health
concerns then it would be “quite likely [that they would] be found reasonable by the courts”
and upheld.[21] The uncertainty and seriousness of the situation would likely give the
government “significant leeway if any of [the travel restrictions] were challenged” in
court.[22]

Conclusion

The restrictions on mobility that have been enacted or pondered by governments in Canada
are unprecedented. It appears that, on their face, the restrictions breach the Charter’s right
to free mobility guaranteed by section 6. Should the government’s actions be challenged in
court, section 1 of the Charter would be used to determine whether the breaches can be
justified. However, given the extraordinary situation and the continually evolving public
health risk posed by COVID-19, it is likely that governments would be given substantial
leeway by the courts in restricting mobility rights to attempt to fight the virus, even if
Canadians lose their travel related liberties in the short term.
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