Positive that the Government is
obligated to support you? Think
again

While financial struggles are not unique to times of emergency, the COVID-19 pandemic has
thrown many Canadians into dire straits, such as losing their jobs, being unable to support
their families, or even pay their rent.[1] Since mid-March, the Federal Government has been
providing financial support to Canadians out of work because of COVID-19.[2]

The events of the COVID-19 pandemic have reignited discussions of what the government
should do to support Canadians in general. For example, the British Columbia Government
has been discussing the idea of implementing a universal basic income to support BC
residents even once the pandemic is over.[3]

But not all provincial governments have indicated they will follow BC’s lead, and one is left
to wonder what will happen to the people relying on the Federal Government’s support once
the pandemic is over. What about people who were unable to work for reasons unrelated to
COVID-19 who were not eligible for the emergency benefit?[4] When the pandemic ends and
the cheques dry up, Canadians may be wondering: “Is there a constitutional right to be
provided with a basic income?”

Current interpretations by the courts of the Charter of Rights and Freedoms (Charter)
suggest that the government is not required to provide a basic standard of living.

The Charter does not currently include economic protection

The Supreme Court of Canada (SCC) has stated that the right to a basic standard of living is
not included in Charter.[5] The Court ruled in a Quebec case called Gosselin, that the
government is not required to provide people with financial support to access their section 7
Charter rights to “life, liberty, and security of the person.”[6] The decision in Gosselin still
stands today, which means the government has no legal obligation to provide economic
support to those in need. However, there are some who believe the Charter should be used
to tell the government what it must provide to Canadians - or in other words, that the
government should be obligated to provide economic “positive rights” to Canadians. Positive
rights are rights that the government has to provide to Canadians, as opposed to negative
rights which require the government not to deprive Canadians of their rights. For example,
section 7 of the Charter says that Canadians have a right not to be deprived of life, liberty,
or security of the person. This means the government cannot do anything to withhold those
rights from Canadians (unless it is justifiable).

The courts have been unwilling to impose obligations on governments
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Some argue that the courts should not impose positive financial obligations on governments
because it is inappropriate for courts to make decisions on complex public policy issues,
such as how the government should use public funds[7] -that specific rights to housing,
education, and minimal financial aid are complex issues better left to elected members of
government.[8] The Supreme Court itself has said that the courts cannot decide how to use
public funds, unless they have been granted authority to do so in legislation, or if a
constitutional challenge is launched.[9]

Another argument against having the courts interpret section 7 of the Charter to impose
financial obligations on the government, is that the wording of section 7 does not explicitly
include positive rights. This is unlike section 23 of the Charter, which explicitly imposes an
obligation on the government to provide education opportunities for minority language
groups.[10] Section 7 just references the right to “life, liberty, and security of the
person”.[11] There is nothing in the wording of the section that implies the government
must positively DO something. The courts are left to interpret what those words mean.

Interestingly, one of the justices in the Gosselin case, Madame Justice Arbour, disagreed
with the majority of the other justices in the case, and suggested that positive rights are an
inherent part of the Charter. She provided some examples of positive rights specified in the
Charter, such as the right to vote, the right to a trial within a reasonable time, and the right
to be presumed innocent until proven guilty. [12] She stated that section 7 should be
interpreted to include positive rights.[13] The proper approach to interpreting Charter
rights is a “purposive” approach, where the fullest protection of the Charter is given to
people by the courts.[14] According to Justice Arbour, interpreting section 7 in a narrow
way, as the Court did in Gosselin, does not expand or provide the fullest possible protection
of rights.[15]

Although the decision in the Gosselin case is that section 7 of the Charter does not impose a
positive obligation on the government to provide a basic income to Canadians, this does not
mean that the Court’s position cannot change over time. The Canadian Constitution has
been referred to as a living tree, where interpretation can evolve over time to reflect the “...
realities of modern life.”[16] The way the words of the Charter are interpreted can change
depending on the context and the facts in a future constitutional challenge. A different fact
situation may arise that encourages the Court to consider imposing an obligation on the
government to provide a basic income to Canadians. Furthermore, the fact that there are
some judges and legal scholars who have disagreed with the Court’s decision in the Gosselin
case, opens the door to the possibility of different perspectives being considered moving
forward.

SCC interpretations of positive and negative rights - critiques

Some scholars argue against the distinction between positive and negative rights relied on
by the courts in cases such as Gosselin.[17] It is suggested that using the positive/negative
rights distinction as the basis to dismiss economic rights claims, represents a fundamental
failure of constitutionalism.[18] However, it is still relied on by Canadian courts when they
refuse to remedy violations to the rights to health, housing, social assistance, and other
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socio-economic rights, rights which have been called fundamental to the guarantee of the
right to life, liberty, and security of the person.[19]

The distinction between positive and negative rights has been described as the idea that
civil and political rights are separate from economic rights. This extends to the narrow idea
that the only way for governments to respect these rights requires them to either (a) not
infringe on individual’s civil or political rights (negative obligation), or (b) provide services,
money, or other benefits to ensure that economic rights can be accessed (positive
obligation).[20] The idea that civil rights might connect to economic rights does not apply
under this distinction.

Further, the courts cannot force the government to provide a basic income because it
involves complex social policy decisions that should be left to the elected governments to
deal with.[21] Viewing economic rights as social policy issues, as opposed to fundamental
human rights, allows governments to deal with them without interference from the courts or
the Charter.[22] Therefore, if a government decides not to implement economic assistance
programs, the courts are not likely to intervene.

The reliance on the positive/negative distinction has led to the pattern of Canadian courts
recognizing and enforcing economic rights in a limited way.[23]

Economic rights have been set out in the Universal Declaration of Human Rights and the
International Covenant on Economic, Social and Cultural Rights, both of which Canada is a
signatory to.[24] Some of the rights set out in the Universal Declaration recognize individual
economic rights as being connected to basic human rights.[25] For example, article 25(1)
states: “Everyone has the right to a standard of living adequate for the health and well-
being of himself and of his family, including food, clothing, housing and medical care and
necessary social services, and the right to security in the event of unemployment, sickness,
disability, widowhood, old age or other lack of livelihood in circumstances beyond his
control.” This runs counter to how the Supreme Court of Canada has interpreted section 7
of the Charter.

Conclusion

While section 7 of the Charter, as currently interpreted, does not oblige the government to
provide a basic income to Canadians, this could change. The Constitution is a living tree and
international sources such as the Universal Declaration of Human Rights and the
International Covenant on Economic, Social and Cultural Rights may provide fruit to argue
for an interpretation of section 7 that includes economic rights, and a positive obligation on
the government for a minimum basic income. Just because the government is not currently
obligated to provide this type of economic support, does not mean that it cannot choose to
do so in the future. However, a government’s decision to provide support is not the same
thing as Canadian’s having a right to said support. Just as the events of the COVID-19
pandemic have reignited discussions about providing basic economic support to Canadians,
they could also rejuvenate legal discussions over whether interpretations of the Charter
should expand to include universal basic income under section 7.
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