
Treaty Rights
The Concept of Treaty

Different legal orders — from the Canadian one to the many distinct Indigenous legal orders
in Canada — give rise to different understandings of the concept of “treaty.”[1] This key
term focuses on the way in which “treaty” is understood in Canadian constitutional law. The
Supreme Court  of  Canada  says  that  a  treaty  between the  Crown and  one  or  several
Aboriginal peoples of Canada “represents an exchange of solemn promises.” [2] Treaty
rights arise from these promises and are “recognized and affirmed” by section 35 of the
Constitution Act, 1982.[3]

Rights that Arise from Treaty

Identifying treaty rights requires the courts to engage in treaty interpretation, with the goal
of “choos[ing] from among the various possible interpretations of common intention the one
which best reconciles the interests of both parties at the time the treaty was signed.”[4]
This is not an easy task, because the treaty text is often not determinative. Sometimes
promises were made orally,[5]  or  the historical  context  requires the recognition of  an
implied treaty right.[6] Further, due to “significant differences in the signatories’ languages,
concepts,  cultures and world views,”  Crown and Aboriginal  actors will  often have had
“fundamentally different understandings of the exact nature of their agreements.”[7] For
these  reasons,  it  is  important  for  courts  to  look  beyond  treaty  texts,  to  extra-textual
information and context that can shed light on how different parties would have understood
their rights and obligations under the treaty.[8]

To assist courts with navigating the difficult task of treaty interpretation, the Supreme
Court of Canada in Marshall set out the following principles of treaty interpretation (quoted
in full, with in text citations removed):

Aboriginal  treaties  constitute a  unique type of  agreement and attract
special principles of interpretation.
Treaties  should  be  liberally  construed  and  ambiguities  or  doubtful
expressions should be resolved in favour of the [A]boriginal signatories.
The goal of treaty interpretation is to choose from among the various
possible  interpretations  of  common  intention  the  one  which  best
reconciles the interests of both parties at the time the treaty was signed.
In searching for the common intention of the parties, the integrity and
honour of the Crown is presumed.
In determining the signatories’ respective understanding and intentions,
the  court  must  be  sensitive  to  the  unique  cultural  and  linguistic
differences between the parties.
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The  words  of  the  treaty  must  be  given  the  sense  which  they  would
naturally have held for the parties at the time.
A technical  or  contractual  interpretation of  treaty  wording should  be
avoided;
While construing the language generously,  the court  cannot alter  the
terms of the treaty by exceeding what “is possible on the language” or
realistic.
Treaty rights of Aboriginal peoples must not be interpreted in a static or
rigid way. They are not frozen at the date of signature. The interpreting
court must update treaty rights to provide for their modern exercise. This
involves determining what modern practices are reasonably incidental to
the core treaty right in its modern context.[9]

Based on these principles, the Supreme Court of Canada in Marshall set out a two-step
approach to establishing a treaty right. First, the courts must examine the treaty text, which
may reveal “ambiguities and misunderstandings [that] may have arisen from [the parties’]
linguistic and cultural differences.”[10] The court must then consider the possible meanings
of the text in light of the historical and cultural context.[11] Based on these two steps, the
court determines which interpretation best reflects the parties’ common intention.
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