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REASSESSING THE PARADIGM OF
DOMESTICATION: THE PROBLEMATIC OF

INDIGENOUS TREATIES'
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The struggle of Indigenous peoples to gain
recognition for their view of treatiesisfrequently
a source of conflict between I ndigenous and state
parties, both in Canada and abroad. In this
article, the author challenges the primitivist
assumptions which continue to inform modern

Les efforts entrepris par les peuples autochtones
pour faire reconnaitre leur vision des traités est
a I’origine de conflits fréquents avec la partie
étatique, que ce soit au Canada ou ailleurs. Dans
le présent article, I'auteur questionne les
présupposés primitivistes régissant la

The terms “Indigenous” and “Indigenous peoples” conform to internaional usageand are

preferred here to specific, often govermment-promoted, appell ations such asthe Canadian
“Aboriginal peoples.” The qualifier Indigenous applies to a wide variety of peoples, most
importantly,but not exclusively,the originalinhabitantsof former European settler colonies,

which are the focus of this paper.
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treatyjurisprudence, per petuating the supremacy
of state interpretation. The article begins by
guestioning the orthodox approach to relations
between European powers and Indigenous
peoples. Emphasis is placed on the process of
domestication through which states aimed to
subvert the position of Indigenous peoples as
peoples, often ignoring or unilaterally amending
treaties. This process resulted not only in the
absorption of vast territoriestraditionally held by
Indigenous peoples into the legal and political
systems of the colonizers, but also in the
emergence of a paradigm by virtue of which the
factor of domestication was endowed with
absolute explanatory value. The article also
explores the views held by Indigenous peoples
themselves on the treaty issue. It is argued that
these viewsrely on a per spectiverecalling that of
the Law of Nations era. Finally, the author
addresses the relationship between law and
culture in the treaty context. She argues that by
defining the rights of Indigenous peoples in
culturalist terms, onetendsto blur the differences
between Indigenous peoples and minorities. In
contrast, when recognition of rights is derived
from a relationship involving sovereign entities,
the question of Indigenous peoples’ rights is
placed on another plane. The significance of this
dichotomy clearly appears from a comparison of
domestic efforts, such as the activities of the
Royal Commission on Aboriginal Peoples, with
international ones, especially the UN Sudy on
treaties between Indigenous peoples and states.

l. INTRODUCTION

jurisprudence moder ne en matiére de traités, qui
contribuent en fait & asseoir la prépondérancede
I’inter prétation étatique. L’ articleétudied abord
le point de vue orthodoxe sur les relations entre
puissances européennes et peupl es autochtones.
L'analyse est centrée sur le processus
d’internalisation par lequel les Etats ont cherché
a saper la position des peuples autochtones en
tant que peuples, en négligeant ou en modifiant
unilaté-ralement les dispositions de traités
existants. Ce processus a mené, non seulement a
I’incoporation de vastes territoires autochtones
au systeme politique et juridique des puissances
coloniales, mais encore a I'émergence d'un
véritableparadigme, envertuduquel lefacteur de
I'internalisation se trouve doté d'une valeur
explicative absolue. L’ article aborde également
les traditions que les peuples autochtones eux-
mémes maintiennent au sujet des traités, en
soulignant que celles-ci redent fidéles a la
perspective ayant prévalu a I'ére du droit des
gens. Enfin, |"auteur aborde la question du
rapport entre droit et culture dans I’ analyse des
traités. Elle montre qu’ en définissant les droits
des peuples autochtones en termes culturalistes,
onréduit lespeuplesautochtonesa desminorités.
En revanche, si I'on fait dériver la
reconnaissance de droits d'une relation entre
entités souveraines, on place la quegion des
peuples autochtones & un autre niveau. L’ enjeu
de cette dichotomie ressort clairement d’ une
compar aison entre initiatives national es, comme
les travaux de la Commission royale sur les
peuples autochtones, et celleslancées sur le plan
international, en tout premier lieu |I'Etude de
I’ ONU sur lestraitesentre peupl esautochtoneset
Etats.

In hislandmark Sudy of the Problem of Discrimination against Indigenous
Populations, José Martinez Cobo, Special Rapporteur of the United Nations
Sub-Commission on Prevention of Discrimination and Protection of Minorities,
emphasized the* paramount importance” of treatiesfor Indigenous peoples. For
this reason he recommended that “a thorough and careful study ... of areas
covered by the provisions contaned in such treatiesand conventions” becarried
out. He emphasized that “in so doing, account must necessarily be taken of the
points of view of all parties directly involved in such treaties;,” these are
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Reassessing the Paradigm of Domestication 241

“primarily Governmentsand | ndigenous nations and peopleswhich have signed
and ratified such treaties.”*

Such a study wasentrusted in 1988 to Miguel Alfonso Martinez, a member
of the United Nations Working Group on Indigenous Peoples.? He recognized
at the outset that “the norms and customs that regulate the life of Indigenous
populations’ areto be placed on an equal footing with “public international law
...and themunicipal law of the States.” To thisend, atransdisciplinary approach
had to be worked out, for in his view a purely legal analysiscould not render
justice to the complexity of the issue. Because the treaty-making process
involves parties “whose civilizaion, customs and perceptions on innumerable
things are, in general, extremely different,” he wrate, “it isimperative to fully
understand the rationality of the actions” of the partiesinvolved at all stages of
the process?

Indigenous peoples’ representatives have contributed significantly to the
United Nations treaty study, assured of the weight their submissions are bound
to carry in view of the conclusions and recommendations to be formulated by
Alfonso Martinez on campletion of his mandate.

1 Study of the Problem of Discrimination againg Indigenous Populations, by José Martinez

Cobo, vol. V “Conclusions, Proposals and Recommendations” (Geneva: United Nations,
1986, Sales No 5.86.X1V.3) paras. 388-392 [hereinafter Problem of Discrimination].
Commission on Human Rights, Sub-Commission on Prevention of Discrimination and
Protection of Minorities, Study on Treaties, Agreements and Other Constructive
Arrangements Between Statesand Indigenous Popul ations, Preliminary Report, by Miguel
Alfonso Martinez, Special Rapporteur, 1991, UN doc. E/CN.4/Sub.2/1991/33, Commission
on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of
Minorities, Study on Treaties, Agreements and Other Constructive Arrangements Between
States and Indigenous Populations, First Progress Report, by Miguel Alfonso Martinez,
Special Rapporteur, 1992, UN doc. E/CN.4/Sub.2/1992/32 [hereinafter First Progress
Report], Commission on Human Rights, Sub-Commission onPrevention of Discrimination
and Protection of Minorities, Study on Treaties, Agreements and Other Constructive
Arrangements Between States and Indigenous Populations, Second Progress Report, by
Miguel Alfonso M artinez, Special Rapporteur, 1995, UN doc. E/CN.4/Sub.2/1995/27,
[hereinafter Second Progress Report]; and Commission on Human Rights, Sub-Commission
on Preventionof Discrimination and Protection of Minorities, Study on Treaties, Agreements
and Other Constructive Arrangements Between Statesand Indigenous Populations, Third
Progress Report, by Miguel Alfonso Martinez, Special Rapporteur, 1996, UN doc.
E/CN./Sub.2/1996/23.

See the initial outline of the Study, reproduced as Annex |11 of the report of the Working
Group on Indigenous Populations at its sixth session, UN doc. E/CN.4/Sub.2/1988/24/
Add.1 at paras. 22-26 [hereinafter Initial Outling].
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At the national level, however, to the extent that treaties and treaty-making
are a matter for debate in the first place, the welcome for Indigenous
participation is far from assured. In countries such asthe United States, New
Zedland and Chile, Indigenous treaties tend to be regarded nowadays as relics
of the past, at |east on the state side. Sometimes attempts are made to do away
with them. In the United States, for example, hills to abrogate ratified“ Indian
treaties’ have repeatedly been drafted, and it may only be amatter of time until
such legidation is enacted. In New Zealand, a policy known as the fiscal
envel ope, made public in December 1994, proposed to use government fundsto
buy land for Maori to foster economic development. This was to be done in
exchangefor theabrogation of the 1840 Treaty of Waitangi and the renunciation
of any further Indigenous claims based on that treaty. It has met with
considerable Maori resistance. Finally, in Chile, with its history of dozens of
parlamentos (or peace conferences) between Indigenous peoples and the
SpanishCrown or itsterritorial successor, adiscussion of theactual implications
of these accords has yet to occur despite demands made to this effect by
Mapuche organizations

The Canadian situation is somewhat different (although not fundamentally
so, as will be shown bel ow) because treaty-making with Indigenous peoplesis
on the political agenda, asis evidenced by the so-call ed comprehensive claims
settlement policy initiated by the federal government in the 1970s. Itremainsto
be seen in what manner these“modern treaties” compareto the policy of treaty-
making promoted by the British Crown in the context of Britain’s overseas
expansion, or for that matter to international law principles governing treaties.
Moreover, regarding the internationally publicized endeavors of the Royal
Commission on Aboriginal Peoples” it is far from certain that its conclusions
and recommendationsadequately reflect the numerousand detail ed submissions
made by Indigenous people on treaties and a vast range of other issues. There
also is no guarantee that the Commission’s conclusions will be heeded by the
federal government or the Canadian courts.

Theprevalent discourseand policy regarding | ndigenoustreatiesisgoverned
by what | shall term the paradigm of domestication, which isdiscussedin detall
in Section I11. By virtue of this paradigm, state action, such as the unilateral

4 Royal Commission on Aboriginal Peoples, Treaty M aking in the Spirit of Co-existence: An
Alternativeto Extinguishment (Ottawa: Ministerof Supply and Services Canada, 1995) and
Royal Commission on Aboriginal Peoples, “Restructuring the Relationship” Vol. 2,Part 1,
of the Report of the Royal Commission on Aboriginal Peoples(Ottawa: M inister of Supply
and Services Canada, 1996).
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abrogation of treaties or the extension of legislative authority over formely
recognized spheres of Indigenous jurisdiction, is shielded from legal and
political scrutiny. It is a paradigm grounded in ex post facto reasoning that
projectsinto the past the current configuration of international relations and the
pre-eminence of the state system, thus failing to address the colonia nature of
the state in former European settler colonies.

Indigenous peoplesare peopl esyet to bedecol onized. Histarically, they must
beviewed as part of the large number of overseas peopleswith whom European
powersentertained diplomatic, commercial and political relationsduringthe era
of their expansion abroad. When considering Indigenous treatiesin light of the
history of international relations since the “age of discoveries,” oneis led to
challenge the paradigm of domestication on the basis of two mainfactors. These
are the existence of significant differences between international law doctrine
and state practice, and the rdatively late development of a eurocentric and
positivist outl ook which goes hand in hand with the theory of constitutivism.®

It must also be stressed that Indigenous peoples have maintained an
international perspective on the treatiesto which they are parties. To detractors
this position simply demonstrates nostal gia as well as an exaggerated, and now
obsol ete, attachment to a past when state governments took Indigenous peoples
seriously enough to conclude international compacts with them. But can it be
discounted ssmply on the presumption that the discourse of today’s legal and
political establishment failsto support it, particularly when that discourse bears
testimony, above all, to “political policy” clothed in legal positivism?

A particular manifestation of the bias inherent in this Sate-supporting view
of Indigenous treaties is the perception that the controversy is ove treaty
provisions, including their role as asource of municipal law,° rather than treaty-
making asamode of regul ating rel ations between peoplesor nations. Asaresult,

° Thatis, thetheory which holds that states or sovereign entitiesonly exist to the extent they

are recognized as such by the majority of states.

5 The issue of Indigenous treaties as a source of municipal law hasbeen thoroughly

researched. For the United States seefor example: W.E. W ashburn, Red Man’s Land, White
Man’s Law, 2nd ed. (Norman: University of Oklahoma Press 1995). For Canada see S.
Grammond, Lestraitésentrel’ Etat canadien et |es peuples autochtones(Cowansville, Que.:
Yvon Blais, 1995). For New Zealand see |I. Brownlie, Treaties and Indigenous Peoples
(Oxford: Clarendon Press, 1992).
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conflicting views regarding the standing of historical treaties’ may hinge on
trandation problems, discrepancies between written and oral versions, lack of
implementation and so forth, and have started to be documented as such. In what
follows | do not propose, however, to focuson these aspects.

It is my contention that the main problem is not the existence per se of
conflicting interpretations of tregy provisions and contradictory accounts of
treaty negotiations. Rather, the main problem liesin the failure of Indigenous
parties to gain recognition for their own treaty discourse on an equal footing
with that of state parties. In this manner, the supremacy of the state legal order
is being affirmed without restraint; its cordlary is the reduction of Indigenous
legal systemsto isolated “ customs.”

Asan anthropologist, | amalso concerned with the manner inwhich thelegal
establishment has portrayed Indigenous peoples and their modes of collective
organization. In the Canadian context a number of questionable primitivist
assumptions regarding Indigenous cultures still linger in recent jurisprudence.
The most notorious examplein thisregard is undoubtedly the British Columbia
Supreme Court ruling inthe Gitksan and Wet’ suwet’ en case. It has been amply
commented on since it was rendered, and subsequently challenged in the
Supreme Court of Canada.®

Primitivist assumptions also govern much of the scholarship on Indigenous
treaties. One example isthe implication that Indigenous treaty partiesfailed to
grasp the significance of the agreement reached with the Crown since they did
not speak English, wereilliterate, had no inkling of what a treaty was, or what
Euro-Canadian society had in store forthem. Such assumptions are offensiveto
Indigenous peoples since they rest on a notion of cultural authority regarding
treaty interpretation that assumesthat Euro-Canadian (Iegal) culture possesses
theauthority to propose aninterpretive framework to resol ve disputesinvolving
Indigenous peoples and the treaties they are parties to. Moreover, these

" Or, for thatmatter, “modern” ones, considering the largeamount of litigation brought about

by the first comprehensive land claims settlement in Canada, namely the James Bay and
Northern Quebec Agreement of 1975.

Delgamuukw v. British Columbia (1991), 79 D.L.R. (4th) 185 (B.C.S.C.), varied (1993),
104 D.L.R. (4th) 470 (B.C.C.A.), reversed (1997), 3 S.C.R. 1010. For an anthropol ogical
analysis of the B.C. Supreme Court decision, see A. Mills, Eagle Down is Our Law:
Wit' suwit’ en Law, Feasts, and Land Claims (Vancouver: University of British Columbia
Press, 1994).
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assumptions are contradicted by the growing body of data bearing testimony to
the, mainly oral, traditions upheld by Indigenous peoples on these metters.

Itisironicthat theemergng debate over cultural accommodationwith regard
to Indigenous treaties is framed as a debate about shortcomings on the
Indigenous side: illiteracy or lack of understanding — in short, culture shock.
Thisis contradicted, inturn, by the idea of the* meeting of the minds” that isa
permanent feature of Indigenous treaty discourse.

The question remains. can* otherness” ever be satisfactorily accounted for,
whether in thelegal domainin general or thetreaty debatein particular? Thisis
the question around which much of this paper revolves and upon which the
problematic of Indigenous treaties is based.

Oneisconfronted with anather issue, namely that of minority cultural rights.
Indigenoustreaties, when addressed from theinternational perspective, leadone
away from the type of “rights talk” generally associated with human and
minority rights. Thus, the study of treaties between Indigenous peoples and
states actually forces a distinction between Indigenous peoples and ethnic
minorities. This distinction is already established at the level of the United
Nations, although it is still rather blurred in much of the recent scholarly
literature, notably in Canada.

Thefirst of the four sections that follow sets the stage by recalling the role
of today’ s Indigenous peagples in the history of European expansion overseas.
Section |11 identifies different facets of domestication and explores their
conceptual and theoretical implications. Section 1V addressestheissueof treaty
controversy, leading to Section V which is devoted to the problematic of
Indigenous treaties.

Although this article focuses on North America, where the treaty issue has
been studied most extensively, and givestheoretical prominenceto the Canadian
exampl e, two other caseswill alsobe considered for comparison. These are the
examples of the Maori in Aotearoa/New Zealand and the Mapuche in Chile.

I. SETTING THE STAGE

In North America, the bargaining power of Indigenous peoples was afactor
to be reckoned with in a context marked by the rivalry gpposing major (France,
Great Britain, Spain) and minor (Holland, Sveden, Russia) powers. It should be
stressed from the outset that European powers striving to gain a foothold in
North America generally admitted that the peoples they encountered had the
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power to manage their own affairs in their own territories. They often made
treaties with them to acquire land and to establish boundaries between their
settlements and the Indigenous territories. There are literally hundreds of such
treaties, the majority involving Indigenous peoples now residing within the
bordersof theUnited States. It should be added that considerablediversity could
be found among the players on the Indigenous side. There were powerful
confederacies, such as the Creek Confederacy, the Haudenosaunee and the
Blackfoot Confederacy, which were capable of threatening European claimsin
the region. There aso were an array of smaller peoples whose interest for
Europeans depended on what they had to offer: furs, land, labour, mineral
resources, and so forth.

Strong evidence of manifold relations between European powers and
Indigenous peoples, both in North America and elsewhere, makes it doubtful
that theideaof afamily of allegedly civilized nationsfacing alegal void peopled
by “barbarians’ or “savages’ ever represented valid international law, when
understood as customary law and expressed in state practice. Acoording to
Alexandrowicz, “theway in which the devel opment of the family of nations has
been described in nineteenth- and twentieth- century treatises of international
law calls for reconsideration.”®

Whatever the doctrine may have been at one particular point in time, state
practiceisindeed most relevant to assess the history and significance of treaty-
making between European powers and overseas peoples, provided it is both
extensive and uniform. This observation applies not only to contemporary
situations (e.g. the role of the internationd community in the field of human
rights protection) but also to historical ones such as the overseas expansion of
European powers from the sixteenth century on.

From the point of view of state practice, the widespread assumption that
“backward” peoplescouldnot lay claimto sovereignty isalso arelatively recent
one. Only in the second half of the nineteenth century did a positivist and
eurocentric view denying non-European peoples an international |egal
personality arise, which made international recognition of such peoples
dependent upon their “civilization” under the guidance of European powers.
According to M.F. Lindley, the legal-philosophical literature between the
sixteenth and the mid-nineteenth century revealed “a persistent preponderance
of juristic opinioninfavour of the propositionthat landsinthe possession of any

9 C.H. Alexandrowicz, An Introduction to the History of the Law of Nations in the East
Indies (Oxford: Clarendon Press, 1967) at 235.
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backward peoples who are politically organized ought not to be regarded as if
they belonged to no one.” But Lindley notes, “especially in modern times, a
different doctrine has been contendedfor ... which deniesthat International Law
recognizesany rightsin primitive peoplesto theterritory they inhabit and, inits
most advanced form, demands that such peoples shall have progressed so farin
civilization asto have become recognized asmembersof the Family of Nations
before they can be allowed such rights.” *°

Whilethe hiatus between statepractice and the doctrine of international law
has been assessed comprenensively for some regions,™* one notes a certain
complacency among the legal establishment about the non-international
character of treaties involving Indigenous peoples in former European settler
colonies such as Canada, the United States, New Zealand and Chile (to cite but
the cases discussed here). There is, however, nothing self-evident about this
proposition. The evolution of treaty-making clearly reproduces the pattern
alluded to above, for domestication of relations with Indigenous peoples
generaly reached its apotheosis only in the second half of the nineteenth
century. This occurred mainly via the unilateral extension of state or federal
legislative power over Indigenous peoples and communities decimated and
weakened by disease, assailed by assmilationist policies,and whosetraditional
means of survival were being destroyed.

Bothinternational law and so-called “native law” (that is, state law applying
to Indigenous peoples in former European settler colonies) are therefore
vulnerable to “political policy,” beyond strictly legal considerations. At the
municipal level thisis illustrated by state legidative action grounded on the
paradigm of domestication, and at theinternational level, by an adroit confusion
between thelegal doctrine and the actual practice of states. Thisisthe backdrop
against which this article propases to address the problematic of Indigenous
treaties.

*

In North America, treaties of peace, friendship and commerce incorporated
principlesof alliance and peaceful coexistence without interference. They have
come to be associated with the Two Row Wampum whose two parallel rows of
beadwork represent arelationship between parties that aresovereign yet united
by a common destiny. As Oren Lyons reminded the United Nations General

1 M.F.Lindley, The Acquisition andGover nment of Backward Territoryin International Law
(London: Longmans, 1926) at 20.

1 For example, see Alexandrowicz, supra note 9, and C.H. Alexandrowicz, The European-
African Confrontation: A Study in Treaty-Making (Leiden: A.W. Sijthoff, 1973).

1998
Revue d’ études constitutionnelles



248 | sabelle Schulte-Tenckhoff

Assembly during the opening ceremony for the International Year for the
World’ s Indigenous Peoples (1993): “Even though you and | are in different
boats— youinyour boat and wein our canoe— we sharethe sameriver of life
What befalls me, befall syou. And downstream, downstream in thisriver of life,
our chilldzren will pay for our selfishness, for our greed, and for our lack of
vision.”

Some of the early peace and friendship treaties also provided for limited
cessionsof land to settlers. For instance, in June 1683, two yearsafter thearrival
of thefirst Quakersin what wasto become Pennsylvania, William Penn entered
into a peace treaty with the Delaware. No document of this treaty survived.
According to Jennings “there is ample evidence that Penn himself kept his
pledged word but that his successorsviolated the Delawaretreaty and destroyed
the document that would have exposed their breach of faith.”** In support of this
position Jennings states:. “the best evidence that the treaty took place isthe fact
of Penn’s purchase of Delaware lands. Such transactions could not have been
made vl\f‘ithout prior political agreements, whatever those agreements may have
been.”

The bargaining power of Indigenous peoples remained a crucia factor all
through the eighteenth century. In what is now eastern Canada, treaty-making
played animportant role, both in the development of the Covenant Chainandin
the evolution of the situation in New France.® After the French and Indian War
(1755-1763), the British sovereign George Il reconfirmed the boundaries
between the colonies and the Indigenous territories in the Royal Proclamation

12 Cited in A. Ewen, ed., Voice of Indigenous Peoples: Native People Address the United

Nations (Santa Fe, NM: Clear Light Publishers, 1994) at 35. For astudy of thisand similar
visionswith afocusonthelaw of nationseraseeR.A. Williams Jr., Linking Arms Together:
American Indian Treaty Visions of Law and Peace, 1600-1800 (New York: Oxford
University Press, 1997).

Thistreaty violation isknown as the Walking Purchase. See F. Jennings, “Brother Miquon,
Good Lord!” in R.S. and M.M . Dunn, eds., The World of William Penn (Philadel phia:
University of Pennsgylvania Press, 1986) at 198.

14 See Jennings, ibid. at 199-200. See also J.R. Sonderlund, ed., William Penn and the
Founding of Pennsylvania (Philadelphia: University of Pennsylvania Press, 1983) 156-62
and 287-88.

See for example F. Jennings, The Ambiguous Iroquois Empire (New York: W.W. Norton
& Company, 1984); R. Savard, L’Algonquin Tessouat et la fondation de Montréal:
Diplomatiefranco-indienneen Nouvelle-France (Montréal: EditiondeL 'Hexagone, 1996);
and G. Havard, La Grande Paix de Montréal de 1701 (Montréal : Recherches amérindiennes
au Québec, 1992).
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of 1763, which also established that all cessons of territory must be undertaken
by seeking Indigenous consent. In the ten years fdlowing the Royal
Proclamation, the British concluded over two dozen treaties with Indigenous
peoplesin North Americato neutralize French and Spanish contendersfor trade
and settlement privileges, treaties which (not surprisingly in retrospect) failed
to find their way into the mgjor treaty collections.™

It is worth emphasizing that treaty-making with Indigenous peoples, while
generally associated with British imperial policy, also was pursued by other
countries, such as France and Spain. Admittedly, Spanish colonial policy was
not grounded on the principle of seeking Indigenous consent to the acquisition
of territory. Nonethel ess, the Spani sh Crown was compd led to negotiatetreaties
with Indigenous peoples when competing with other European powers or when
seeking to gain afoothold in areas lying on the fringes of the pre-Columbian
empires. Thus in North America, Spain concluded treaties with Indigenous
peoples such as the Choctaws of Nueva Vizcaya, in what is now the American
Southeast."” Relevant South American examples include the peace treaties
(parlamentos) concluded with the Mapuche of present-day Chile, which over
two centuries consistently asserted the existence of an independent Mapuche
territory south of the Biobio river.

Inthe United States, | ndigenous peopl es continued to play astrategicrolefor
several decades after independencein 1776. The U.S. federal government still
feared the outbreak of “Indian wars’ and the possibility of dangerous alliances
between I ndigenous peoples and the English or Spanish, because the Americans
had claimed sovereignty over aterritory bordering on the territories of various
Indigenous peoples as well as the zones of influence of Britain and Spain.

In a spirit similar to that of the British Royal Proclamation, a policy
statement released in October 1783 committed the U.S Congressto obtain land
cessions through treaties and to establish mutual boundaries with Indigenous
peoples.’® During the constitutional era, that is, the 1780sand 1790s, the federal
government’s main concern was to secure exclusive authority to conduct

% D.V.Jones, Licensefor Empire: Colonialismby Treatyin Early America (Chicago: Chicago
University Press, 1982) at 14.

17 For example, the Treaty of Alliance between Spain and the Choctaw and other Indian
nations, signed at Movilaon 14 July 1784, reproduced in C. Parry, ed., The Consolidated
Treaty Series, vol. 49 (Dobbs Ferry, N.Y.: Oceana Publications, 1969) at 107-112.

8 For example R. Horsman, Expansion and American Indian Policy, 1783-1812 (Norman,
University of Oklahoma Press, 1992 [1967]).
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relations with Indigenous peoples. Thisis clearly illustrated by clausesbarring
Indigenous parties from treating with rival European powers or individual
American states. For example, Article Il of the Treaty of Peace and Amity
between the United Statesand the Creeks, signedon 7 August 1790, stipul ated
“that the said Creek Nation will not hold any treaty with an individual State, or
with individuals of any State.”*°

Another illustration of theinitial federal approach to Indigenous peoples can
be found in the Treaty of Fort Pitt (17 September 1778), by which the U.S.
federal government sought togain an alliance with the Delaware to ensureright
of passage for federal troops against the British. The Delaware agreed to let
troops pass through their territory, to sell them corn, meat, horses, and other
supplies, and even to bring their ovn warriorsto enlist in the American army.
In exchange, the Treaty of Fort Pitt recognized, inter alia, statehood for a
confederation of Indigenous nations under the leadership of the Delaware with
arepresentative in Congress. Although this stipulation was never implemented
itisfar frominsignificant, since afew later treaties contain asimilar provision.
In his monumental Handbook of Federal Indian Law, Felix Cohen quotes a
report of the House Committee on Indian Affairsin connection with the Trade
and Intercourse Act of 1834, according to which the proposition to assure
Indigenous representation in Congress “ought to receive a favorable
consideration.” %

The North American situation isreflected in the region of the Southern Cone
where the Mapuche managed to preserve their sovereignty until the mid-
nineteenth century, successfully fending off Spanish and later Chilean (and
Argentine) domination. In their long war of resistance (or guerre de Arauco)
peace conferences (or parlamentos) played a crucia role leading to oral or
written agreements between the colonial authorities and the M apuche. The most
significant parlamento in the seventeenth centry was the 1641 peace
conferenceof Quilin (pacesde Quilin) which recognized Mapuche sovereignty
inan areaextending south between the Biobio and the Tdtén rivers. The parties
also agreed on the establishment of missions and trade relations. This accord
was reiterated throughout the colonial era, until the last parlamento of colonial

19 C.J. Kappler, ed., Indian Affairs. Laws and Treaties (Washington: Government Printing
Office, 1904) at 25.

2 Felix Cohen's Handbook of Federal Indian Law (Five Rings Corporation, 1986 [facsimile
of 1942 edition]) at 42.
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times, convened at Negrete in 1803.# It then took the Republic of Chile,
foundedin 1817, about sevendecadesto subdue the M gouche of southernChile,
who enjoyed a special status precisely on the basis of the parlamentos. In the
process, the Chilean government was compelled to seek agreements with them
until the mid-nineteenth century.?

Under the impact of growing settler pressure, the position of the Indigenous
peoplesin the Americaswas altered profoundly. In the United States, hostility
between the “tribes” and growing colonies became frequent, and the federal
government often sent military expeditionsagainst even former alliessuch asthe
Delaware. With the shifting balance of power, the modalities of treaty-making,
and thetreaty provisionsthemselves, necessarily changed. A firstinkling of this
shift can be found in the Treaty of Greenville, signed on 3 August 1795, asa
result of the battle of Fallen Timber (1794), at which the Indigenous parties
(including Wyandot, Delaware, Shawnee, Chippewa, Potawatomi, Ottawa
Miami and Kickapoo) suffered a heavy military defea and were compelled to
surrender much of what was then Ohio Territory to the United States.
Parlamentos al so might be used asoutright tool s of territorial dispossession. An
equivalent of the Treaty of Greenville is the parlamento of Las Canoas,
convened in 1793 by the Governar of Chile with the Huilliche after they had
risen against the colony in 1792 and were defeated. By this agreement, the
Huilliche ceded important portions of their territory to the Spanish Crown.

In North America, thispatternrecurred many timesafter the Anglo-American
War of 1812 and the Treaty of Ghent of 1815, leading to confirmation of U.S.
supremacy in the region. As a consaquence, treaties with Indigenous peoples
started to be used as a convenient meansto extinguish native title to vast tracts
of land or to force relocation. This was the case during the 1830s under the
notorious removal policy that affected Indigenous peoples of the south-eastern

2 see S. Villalobos “Guerray Paz en la Araucania: periodificacién” in S. Villaloboset al.,
Araucania. Temas de Historia Fronteriza (Temuco: Ed. Universidad de |a Frontera, 1989)
at 7; H. Casanova Guarda, Las rebeliones araucanas del siglo XVIII (Temuco: Ed.
UniversidaddelaFrontera, 1987); M. Méndez Beltran, “ Laorganizaciéndelosparlamentos
deindiosen el siglo XVIII” in S. Villaloboset al., Relaciones fronterizas en la Araucania
(Santiago: Ed. Universidad Catdlica, 1982) at 107.

J. Bengoa, Historia dd pueblo mapuche. Siglo XIX y XX (Santiago: Sur, 1985) at 33 and
137; and |. Schulte-Tenckhoff, “ Traités, parlamentos et | e statutdes nati ons amérindiennes”
(1994) 63 Caravelle 175.
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United States?® It was of little avail to the Cherokees, Creeks, Chickasaws,
Choctaws and Seminoles that they had signed treaties with the federa
government to protect their land base and traditiond jurisdiction. Their forced
removal under President Jacksontoan*“Indian Territory” west of the Mississippi
was unlawful, but had become politic under massive settler pressure.

It ought to be stressed that treaties incorporating land cession or removal
clauses did not provide explicitly for the surrender of Indigenous jurisdiction
over non-ceded lands. Equally, the federal assumption of plenary powersin the
sense of unrestricted powersto adopt legislation affecting Indigenous peoples,
to terminate unilaterally existing treaties, or to intervene in any other way,
without seeking Indigenous consent, isnot supported by the U.S. Constitution.
Accordingto CurtisBerkey, thereisnoindicationthat Congressinitially thought
it had authority over theinternal affairsof any Indigenouspeople. Consequently,
“the modern conception of the status of Indian nations and the scope of
congressional authority isradically different from the original understanding of
the framers[of the Constitution].”* He adds: “If the intent of the framers were
the sole guide to determining the scope of congressional authority, a vast array
of oppressive acts of Congress would most likely be unconstitutional. For
example, Congress probably would no longer be freetoabrogate Indian treaties
withimpunity, to terminatethe powersof I ndian governments, toimposefederal
and state laws within sovereign Indian territory, and to expropriate Indian
land.”* Much of the treaty controversy in the United States flows from this
ambiguity, most eloquently expressed in the concept of “domestic dependent
natior;’; coined by Chief Justice John Mashall of the U.S. Supreme Court in
1832.

Vine Deloria has analyzed the emergence of the legislative branch as the
“dominant actor in the formulation of Indian policy” inthe United States. In his
view treaty-making did not escape this trend; from the mid-nineteenth century
on, treaties started to be handled “like a peculiar form of legislation with
material changes in the provisions, primarily in response to pressures from

For example G. Forman, Indian Removal, new edition (Norman: University of Oklahoma
Press, 1953).

C.G. Berkey, “United States-Indian Relations: The Constitutional Basis” in O. Lyons and
J. Mohawk, eds., Exiled in theLand of the Free (Santa Fe: Clear Light Publishers, 1992) at
224.

® |bid. at 225.
Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832) [hereinafter Wor cester].
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private pressure groups and territorial governments.”?’ Deloria refers to the
amendments made to the 1851 Treaty of Fort Laramie in the course of
ratification by the U.S. Senate without the knowledge or consent of the
Indigenous parties. The introduction of amendments at the time of ratification
became more frequent in the later stages of treaty-making with Indigenous
peoples. So too did failure to ratify.”® Yet according to Prucha, of the 354
treatieslisted inthe official sources, 285 (that is, about 80 per cent) wereratified
more or less unanimausly by the U.S. Senate.”

Thefundamental ambiguity of American policy towards|ndigenous peoples
as “domestic dependent nations’ hinges on the idea of residual tribal
sovereignty, or quasi-sovereignty. This is in contrast to Canada and Latin
Americawheredoctrine holdsthat I ndigenousrightsexist only to the extent thet
the state declaresthemto exist. Inthe United States, the principleof tribal quasi-
sovereignty means that “Indian tribes’ are at one and the same time sovereign
and wards of the federal government: “those powers which are lawfully vested
in an Indian tribe are not, in general, delegated powers granted by express act
of Congress, but rather inherent powers of a limited sovereignty which have
never been extinguished.”*°

Whileresidual sovereignty continuesto be exercised within the boundaries
of thetribes' reservation lands, it hasbeen progressively curtailed. On the one
hand, U.S. courts have tended to argue for internal tribal soveragnty when it
was a matter of excluding Indigenous peop e from rights guaranteed to other
citizens. One | ate nineteenth-century decision involvingthe Cherokee held that
constitutional guarantees did not apply to them because their “powers of local

V. Deloria Jr., “The Application of the Constitution to American Indians’ in Lyons and
Mohawk, supra note 24 at 291-292.

% |n 1851, the U.S. Senate refused to ratify eighteen treaties concluded with “Indian tribes”
in Californiaunder pressure of the State legislature w hich oppo sed the principle that certain
lands might be reserved for Indigenous peoples in exchange for those ceded to the United
States. Between 1821 and 1869, the United States failed to ratify more than eighty treaties
with Indigenous peoples.

F.P. Prucha, American Indian Treaties: The History of a Political Anomaly (Berkeley:
University of California Press, 1994) at 434.

Cohen, supra note 20 at 122. The notion of quasi-sovereignty was elaborated by Chief
Justice John M arshall in the two so-called Cherokee N ation cases: Cherokee Nation v.
Georgia, 30 U.S. (5 Pet.) 1 (1831); and Worcester, supra note 26. For a legal-historical
analysis see J. Norgren, The Cherokee Cases: The Confrontation of Law and Politics(New
York: McGraw Hill, 1996).
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self-government” predated the American Constitution.** On the other hand,
tribal sovereignty has been restricted significantly in areas which are of interest
to the wider society, such as the exploitation of mineral resources and
waterways.

Congress now claims as part of its plenary powers the right to abrogate
unilaterally some aspects of these treaties with Indigenous peoples without
disturbing theforce of thetreaty itself. Thus, treaty provisionsvesting land title
intheU.S. would remaninviolatewhileotherslikely to place aburden upon the
federal government could be dispensed with at will. To put it in a nutshell: by
virtue of “quasi-sovereignty,” Indigenous peoples were sovereign enough to
enter into treaties with the purpose of ceding legal title to their lands and
territories, but were not sovereign enough to continueto function asindependent
political entities.® Nor, for that matter, were they sovereign enough to protect
the remnants of their sovereignty against incursions of the state.

Theefficacy of U.S. pdicy did not go unnoticed abroad. Cornelio Saavedra,
who played amajor rolein the so-called pacification of the Chilean province of
Araucaniainthelatenineteenth century, applied anumber of the practicestested
in the settlement of the American Far West. These included railroad
construction, the enactment of statutes unilaterally extending state sovereignty
over Indigenous territories, and the active promotion of European settlement
which, in turn, served as a pretext forcibly to relocate the Mapuche onto
reservations.®

Treaty-making with Indigenous peoples in North America and elsewhere
underwent profound changes, depending on the shifting fortunesof Indigenous
peoples in relation to the settler societies. However, this process of
domestication of relations with Indigenous peoples only reached completionin
the second half of the nineteenth century, mainly viathe unilateral extension of
state or federal legislative power. Especially in the final decades of the
nineteenth century, attempts were made to foster the assimilation of Indigenous
peoples by enacting legidlation to that effect, such as the Canadian Indian Act
(1876) and in the United States the Seven Major Crimes Act (1885) and the
Dawes Severalty Act (1887). Such legislation extended state jurisdiction over

3L Talton v. Mayes, 163 U.S. 376 (1896).

% w. Churchill and G.T.Morris, “Key IndianLawsand Cases’ in M.A. Jaimes, ed., The Sate
of Native America (Boston: South End Press, 1992) at 18.

% Bengoa, supra note 22.
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key domains and, most importantly, provided for profound changes in land
tenure.

Indigenous peoples are mainly characterized by their historical relationship
withtheland. Thisisclearly established at theinternational level. According to
Martinez Cobo: “As regards the circumstance that gave rise to the notion of
indigenous population, it must be said that the special position of indigenous
populations within the soci ety of nation-States existing today derivesfrom their
historical rightsto their lands, aswell as from their right to be different, and to
be considered as different.”*

The American Dawes Severalty Act or General Allotment Act of 1887
disrupted traditional systems of collective land tenure by promoting fee smple
ownership, for which Indians had to apply. Grants were made within the
confinesof reserved areas on the basis of racial criteria. “Full-blooded” Indians
received their land intrust from the federd government for a certain period of
time, while Métisreceived fee simple deeds outright in exchange for American
citizenship— the U.S. version of “enfranchisement.” Many Indigenous people
failed to apply for avariety of reasons, or did not wish to do so; thusa“surplus’
of land was created, whichwas then sold for aprofit to non-1ndigenous owners.
In thismanner, about two thirds of land previously reserved — mainly by treaty
— was lost to Indigenouspeoples.®

Similar processes occurred in other countries. In Chile, the situation of the
M apuche changed significantly in the mid-nineteenth century when the central
government started to encourage actively European immigration to devel op the
country’s agriculture. The settler frontier rapidly crossed the Biobio river,
forcing large numbers of Mapuche families off their land. In 1852 the province
of Arauco was created to serve as the Chilean outpost in the territory situated
immediately south of the Biobio. By the same token, the Chilean government
assumed jurisdiction over the new province and purported to “protect” and
“civilize’ thelndians. L egislaion enactedin 1866 provided for theincorporation
of Mapuche landsinto the public domain, while the Mapuche themselves were
denied recognition of their aboriginal title. To obtain legally recognized title,
they had to apply for so-called titulos de merced, that is, deeds granted at the
pleasure of the state. After thar victory in the war of the Pacific with Bolivia-
Peru, the Chilean army became active in southern Chile. In 1885 the Mapuche

% Problem of Discrimination, supra note 1 at para. 373.

% For example J.A. McDonnell, The Dispossession of the American Indian, 1887-1934
(Bloomington: Indiana University Press, 1991).
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suffered military defeat. Araucania was then occupied by the army, and
demobilized military personnel and newly arrived settlers received land
allotments. By and large, concern with the land question has been the main
motive for government action regarding the Mapuche. Between 1883 and 1972
more than thirty laws and decrees were passed which dealt with Mapuche land
tenure and assimilation into mainstream sodety. For example, vaious policies
of agrarian reform were launched between 1928 and 1962, which the Chilean
government used to promote assimilation on the basis of alotting individual
plots. Gradually, Mapuche land holdngs were fragmented and reduced
considerably (some say by 95 per cent), while the land holdings of the other
Indigenous groups in Chile (e.g. Diagitas, Aymaras, Atacamefios or Y aganas
aswell asthe Rapa Nui of Easter Island) were nat protected at all *

Finally, in New Zealand after the signing of the Treaty of Waitangi in 1840,%
pre-emption or purchase of Maori communal lands was pursued by the British
Crown as alegal means to extinguish Maori title. 1862 saw the passage of the
Native Land Rights Act. Thiswas repeal ed and replaced in 1865 by an act of the
same name, which instituted the Maori Land Court. The purpose of this Court
was to define and settle Maori proprietary rights pertaining to land held
customarily, and to settle the position of the Crown regarding its right of
pre-emption. Not surprisingly there is little left of Maori customary land; the
Maori Land Court has played a crucial role in converting customary land held
communally into freehold land held under common law individual tenure
Subject to the now prevalent protectivejurisdiction of the Court, such land may
become avail ableto Pakeha*® Today the M aori landbaseisextremely reduced.®

Many more examples could be invoked to illustrate the process of
domestication set in motion in former European settler colonies with aview to

% Therecent Ley Indigena, which entered into force on 5 October 1993 as Law N° 19.253 and

was enacted in the pluriculturalist spirit that now seems to prevail in a number of Latin
American countries, remedies this by recognizing in Article 1 the “ethnic and cultural
diversity” of the Chilean nation and by identifying Chile’sIndigenous peoples. On the other
hand, Indigenous rights are defined individually and on the basis of a contingent rights
approach, a situation similar to that prevailing in Canada. In order to be recognized as
Indigenous, a person must obtain a certificate from CONAD, Corporacién Nacional de

Desarollo Indigena, created pursuant to Section VI of Law N° 19.253.
3" For the Treaty of Waitangi, seeinfra Section IV.
Pakeha: non-Maori of European origin.

I.H. Kawharu, Maori Land Tenure. Studies of a Changing Institution (Oxford: Clarendon
Press, 1989).
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legislating the Indigenous question out of existence. But the point | wish to
makeis of adifferent order, for domesticationnot only happened, it also forms
a paradigm which constrains possible solutions to the plight of Indigenous
peoples. For thisreason it deserves closer scrutiny.

1 THE PARADIGM OF DOMESTICATION®

A paradigm is the prevailing “model problens and solutions” which
dominate scientific activity at a gven time. Although Kuhn, the first to define
thisnow widely applied concept, elaborated his thinking within the framework
of the natural sciences, thereis no reason not to extend it to other domains of
scholarly interest,”? in thisinstance, legal theory and historiography. According
to Kuhn, evidence againg a given paradigm accumulates over time, until it
becomes overwhelming and provokes what he calls a paradigmatic shift.

Regarding the domestication of the treaty process between Indigenous
peoples and settler states, a paradgmatic shift is definitely in order. Thisis
especialy true in Canada where treaties constitute a key thame in the debate
over present and future relations between Indigenous peoples and the state.
Treaty adjudication in itspresent form illustrates an institutional bias inherent
in the paradigm of domestication, for it favors one treaty party, the state, in
every instance. By comparison, the particul arity of theCanadian situation isthat
treaty-making still holdsaposition onthepolitical agendaand that crucial issues
are not confined to adjudication of claims arising from violations of historical
treaties, asisthe casein the United States or New Zealand. Y et the present-day
treaty method does not shun the paradigm of domestication, any more than the
usual procedures of treaty adjudication. Undoubtedly, both these situations will
pose amajor challenge to the United Nations treaty study.*®

40 A preliminary formulation of thisideaiscontainedin . Schulte-Tenckhoff, La Question des
peuples autochones (Brussels: Bruylant, 1997) at 168.

T.S. Kuhn, The Structure of Sdentific Revolutions (Chicago: University of Chicago Press,
1962).

| applied some of Kuhn's concepts in an analysis of potlatch theories. Seel. Schulte-
Tenckhoff, Potlatch: conquéte et invention (Lausanne: Editions d’ en bas, 1986).

It will beinteresting to see the conclusions and recommendations formulated by the Special
Rapporteur on this subject; these will be included in his final report scheduled for
submission to the United Nations Sub-Commission on Prevention of Discrimination and
Protection of Minorities in 1998.
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Another biasinherent in this paradigm also will be considered here, namely,
the political bias apparent in some key scholarly literature.

The U.S. government officially abandoned the treaty method by virtue of a
rider attached to the Indian Appropriation Act of 1871* (while north of the 49"
parallel, at the very same moment, treaty-making with Indigenous peoples
continued to be pursued actively by the British Crown, following the west- and
northward expansion of the settler frontier). Thischange of American policy has
been used to argue for the disappearance of the force of the treaties then in
existence. Felix Cohen declares that this is erroneous, and affirms that when
assessing I ndigenoustreaties, one must from the outset “ di spose of the objection
that such treaties are somehow of inferior validity or are of purely antiquarian
interest.” He adds: “ Although treaty making itself is athing of the pad, treaty
enforcement continues.”*

Inthe United States, I ndigenous peopl es approached thefederal courtsystem
toenforcetreaty rights, even though thissystemwasnot favorableto their cause.
For example, in 1891 Congress passed the Indian Depredations Act which
allowed claims against Indigenous peoples by white sttlers who had suffered
damagesduring the frontier wars. Indigenous peopleswere barred from similar
suits. They could sue for unjust takings of land only when Congress had passed
specific jurisdictiond statutes granting themthis right.

In 1946 the I ndian Claims Commi ssion was established to seek remediesfor
Indigenous peoples who had been subjected to land exprapriation by the United
States, “whether asthe result of atreaty of cession or otherwise.” * Hundreds of
land claimswerefiled, but Indigenous peopleshad to allegethat the government

“ 1t has been argued, however, that the agreements which replaced treaties after 1871 only
differed from them in procedural terms. According to V. Deloria: “The United States
received great benefitsfrom the agreementssigned with thetribes. It promised in some cases
benefits even greater than those found in treaties. Numerous cases have been cited which
support the proposition that agreementswith I ndian tribes have the same validity and sacred
legal character asto treaties” See the“Preface” to V. Deloria Jr., ed., A Chronological List
of Treaties and Agreements Made by Indian Tribes with the United States (Washington
D.C.: Institute for the Development of Indian Law, 1973) at 2.

% Cohen, supra note 20 at 34.

% An Act to Create an Indian Claims Commission, Ch. 959, 60 Stat. 1049 (1946) at 1050.
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had takentheir landsillegally and they could only seek monetary redress.*’ Vine
Deloria summarized the process in the following terms:*®

Since many large areas of land had not been formerly or formally ceded by the Indian
nations, theeffect of thework of the Indian Claims Commissionwasto retroactively transfer
title to largetracts of land owned by the Indians to the United States by using the fictional
devicewhich asserted that the lands had been permanently lost. Deprived of theright to sue
for title to their lands, the Indian nations were simply stripped of their legal rights for a
pittance.

The example of the Indian Claims Commission illustrates the ambiguity of
the principle of trusteeship associated with Indigenous “quasi-sovereignty.”
Beforethe Commission, the federal government claimed to be acting astrustee
on behalf of the Indigenous claimants. In reality it was led to act in the “best
interest” of non-Indians as well. Consequently, “the U.S. was busily casting a
veneer — but not the reality — of legitimacy over many of itsland acquisitions
in North America.”* The result of such action tests the widespread idea tha
treaty claims, or other claimsfor that matter, can be dealt with satisfactorily and
justly withinthedoctrinal framework and legal system of oneparty only, namely
the state party.

Not only is the cultural authority underlying that doctrinal framework and
legal system problematicinthisregard (as| argue below), but soistheimplicit
politics of legal positivism, whether applied at a practical level or in a more
scholarly context. In either case one is dealing with an essentialist view of
domestication. That is, while domestication is historically and politically
circumscribed, conventional wisdom takes it to be endowed with absolute
analytical, explanatory or interpretive power.

In Canadian legal discourse this form of juristic essentialism finds its most
eloguent expression in the concept of Indigenous treaties as instruments sui
generis, aconcept well anchored in the jurisprudence. One decision from 1985
defines the Indian treaty as “unique’ and “ an agreement sui generiswhich is
neither created nor terminated according to the rules of international law.”*° In
a more recent decision the court opined that: “at the time with which we are
concerned [1760], relations with Indiantribes fell somewhat between the kind

For example I. Sutton, ed., Irredeemable America: The Indians’ Estate and Land Claims
(Albuquerque, NM: University of New M exico Press, 1985).

Deloria, supra note 27 at 289.
Churchill and Morris, supra note 32 at 15.
% R. v. Simon (1985), 24 D.L.R. (4th) 390 (S.C.C.) at 404.
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of relations conducted between sovereign States and the relations that such
States had with their own citizens.”**

Itisworth noting that these findingsarenot shared by the Special Rapporteur
of the United Nations study on treaties between Indigenous peoples and states,
who concluded with regard to North America:>

In establishing formal legal relationshipswith Indigenous North Americans the European
partieswere absolutely clear .... about a very important fact; namely that they were indeed
negotiating and enteringinto contractual relationsw ith sovereign nations, with all the legal
implications that such a term had at the time in intemational law.

This difference of opinion undoubtedly proceeds from a corresponding
difference in the evidence considered and, more importantly, from divergent
views on the theoretical and political underpinnings of the discourses of law.

An interesting reflection of the pre-eminence o political opinion over
historical and legal evidence can be found in the scholarly literature, for
example, in Father Prucha s recent book on the “anomaly” of Indigenous
treaties. Perturbed by what he calls “treaty rightsactivism,” Prucha sets out to
demonstrate that Indigenous treaties “exhibit irregular, incongruous or even
contradictory elements and did not fdlow the general rule of international
treaties.” > However, thisassertion is not borne out by the hundreds of pages of
expert analysis provided by this historian whosescholarship regarding rel ations
between Indigenous peoples and settler society is otherwise highly regarded.

Thequestionis, of course: anomdy in relation to what?What isor what wasthe
norm? According to John Marshall:*>*

The Indian nations had always been considered as distinct, independent political
communities, retaining their original natural rights, asthe undisputed possessors of the soil,
from time immemorial, with the single exception of that imposed by irresistible power,
which excluded them from intercourse with any other European potentate than the first
discoverer of the coast of the particular region claimed; and this was a regriction which
those European potentates imposed on themselves, aswell as on the Indians. The very term
“nation,” so generally applied to them, means “a people distinct from others.” The
constitution, by declaring treaties already made, as well as those to be made, to be the

5l R.v. Sioui (1990), 70 D.L.R. (4th) 427 (S.C.C.) at 437.

First Progress Report, supra note 2 at para. 138, and Second Progress Report, supra note
2 at paras. 130-133.

Prucha, supra note 29 at 2.
Wor cester, supra note 26 at 559.
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supremelaw of the land, has adopted and sanctioned the previous tredies with the Indian
nations, and consequently admitstheir rank amongthose powerswho are capabl e of making
treaties. The words “treaty” and “nation” are words of our own language, selected in our
diplomatic and legislative proceedings, by ourselves, having each a definite and well-
understood meaning.

And:®

What isatreaty? Theanswer is, itisacompact formed between two nations or communities,
having the right of self government ....The only requisite is, that each of the contracting
partiesshall possess the right of self government, and the power to perform the stipulations
of the treaty.”

According to Felix Cohen, treaty-making with Indigenous peoples employed
“terms familiar to modern international diplomacy,” and “[m]any provisions
show theinternational statusof thelndian tribes, through clausesrelating towar,
boundaries, passports, extradition, and foreign relations.” Moreover “[m]any
treaties fixed the boundaries between the United States and Indian tribes, and
between Indian tribes,” and treaties frequently “prohibited the trespass or
settlement of American citizens on Indian territory, unless licensed to trade.”
Cohen also noted: “Additional evidence of the national character of the Indian
tribesappearsin the provisionsrequiring passportsfor citizens or inhabitants of
the United States to enter the domain of an Indian tribe ....” Such provisions
were“ supplemented by statutes which required citizens of the United Staes, as
well as foreigners, to secure passports before entering the Indian country, this
statutory requirement being later waived inthe case of citizens.” Finally, “[t]he
surrender of fugitives from justice by one nation to another is usually covered
by treaty; similarly withthe Indiansand the United States.” Until approximately
the 1830s “political relations of many of the Indian tribes were nat confined to
the United States’ since agreements between Indigenous nations and the
Republic of Mexico or the Republic of Texas, as well as treaties among
Indigenous nations, “were formally recognized by the United States.” >

When considering theissuefromapurely legal viewpoint, one hasto proceed
in more hypothetical terms sincethe only codified rulesregarding treaties, set
out under the Vienna Convention on the Law of Treaties® do not apply to
Indigenous treaties. This is not because these treaties fail to be treaties of
international law per se, but because the Convention only binds states which

* |pid. at 581.
% Cohen, supra note 19 at 39-40.

57 27 January 1980, 1155 U.N.T.S. 232 at 353. P. Reuter, Introduction au droit des traités
(Paris: Librarie Armand Colin, 1985).
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have formally adhered to it and does not apply retroactively. With this caveat:
itisrelevant to recall that, by and large, Indigenous treaties were concluded by
commissioned representatives. They dealt with objects admitted under
international law, such as making peace, regulating commerce, ceding or
receiving sovereign rights, and seeking international pratection. They were
generally fixed in writing, though thiswas not an absolute condition. They also
were subjected to appropriate ratification procedures (the fact that the legd
establishment ignores|ndigenousratification proceduresdoes not | egitimizethe
assumption that such procedures were nonexistent). They were the result of
negotiations and solemnly entered into. Finally, they were considered to be
binding.*®

In alleging that Indigenous treatiescontain “irregular, incongruous or even
contradictory” elements, Pruchamakesapolitical statement and bearstestimony
to the pervasive nature of the paradigm of domestication. Incidentally, Prucha's
claim hasitsown irony. Were one to bring itto itslogical conclusion, it would
mean that the United Statesacquiredtheir land base and jurisdiction unlawfully.
Y et thisis an accusation that states (especially thosein the Westernworld) seek
to escapeinthefaceof the growing concern of theinternational community with
the rights of Indigenous peoples, and the emergence of what may be termed an
international Indigenous movement.

In establishing the pre-eminence of the state system, the paradigm of
domestication failsto addressthe colonial nature of the statein former European
settler colonies™ Yet the historical continuity of the peoples now termed
“Aborigina” or “Indigenous’ can hardly be denied. They farm part of the vast
number of overseas peoples with whom European powers entertained
diplomatic, commercia and political relations during the entire era of their
expansion abroad. In this sense the paradigm of domestication feeds on ex post
facto reasoning that projects into the past the current configuration of
international relations. It is aso evidence of what JM. Blaut has called
eurocentricdiffusionism, that is, asystem of ideas based on the assumption that
the world has an Inside and an Outside, and that world history is bascally the
history of the Inside. Accordingly, “[h]istorical progress still came about
because Europeans invented or initiated most of the crucial innovations, which
only later spread out to the req of the world,” such as written languages

% There are numerous illustrations. For example: Prucha, supra note 29; and H. Viola,
Diplomats in Buckskins (Washington D.C.: Smithsonian Institution Press, 1981).

% For example J.A. Green, “Tow ardsaDétente With History: Confronting Canada’ s Colonial
Legacy” (1995) 12 Intemational Journal of Canadian Studies 85.
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(including codified law), mathematics, the modern state, capitalism, overseas
exploration, and the Industrial Revolution® — even in the face of contrary
evidence, one might add.

Still, following Blaut, the problem with eurocentric diffusionismistwofold.
It raises not only empirical issues, but also questions about the history of
European ideas and the social context of theseideas, since it forms a system of
belief that, in the guise of a supertheory, justifies the “coloniser’s model of the
world.” Legal discourse doesnot escapethe pitfallsof eurocentric diffusionism.
AsRobert Williams hasjustly observed, law, which was* regarded by the West
as its most respected and cherished instrument of civilization, was also the
West's most vital and effective instrument of empire.”®

Under the circumstances it is hardly surprising that there is considerable
controversy over treaties and treaty-making involving Indgenous peoples —
controversy that places a heavy burden on the establishment of more just
relations between Indigenous peoples and states in the future.

V. TREATY CONTROVERSY

In July 1990 | had the opportunity to attend alarge Treaty Six gathering at
the Joseph Bighead Reserve in Saskatchewan, and to listen to the testimony of
Chiefsand Eldersregarding the conclusion of thetreaty in 1876. The gist of the
numerous speeches | heard during the 1990 meeting are well conveyed by the
following published satement of one Elder from Onion Lake (Alberta):®

Our Eldersin council sat together and swore by the sacred objects tothe ultimate truth that
[the Treaty] would be carried out without disruption. A representative of the Crown came
and sat with our people. [The commissioner] was asked if he understood that this pact is
with life, with the Spirit, to take care of our future needs, becausethere is no way that they
could replace what the Creator has placed here for us, what we had and enjoyed snce time
immemorial. He said tha “We don’t come here to take away your way of life; everything
will be parallel. The land that you allow usto use — no way will we take away your lakes,
waters, rivers, animals, fish, mountains, forests; they are still yours, and you will always
have them.” Again and again, four times, this person wasasked: “What are you pledging,
what are you promising?” My father passed this on to me.

JM. Blaut, The Colonizer’s Model of the World: Geographical Diffusionism and
Eurocentric History (New Y ork: The Guilford Press, 1993) at 6, 7-8.

R.A. Williams Jr., The American Indian in Western Legal Thought: The Discour ses of
Conquest (New York: Oxford University Press, 1990) at 6.

Elder J. Cannepotatoe during the “First Nations Circle on the Constitution” cited in
Assembly of First Nations, To the Source (Ottawa: Assembly of First Nations, 1992) at 49.
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These words illustrate the fundamental misundeastanding between
Indigenous and state parties to treaties. Indigenous peoples consistently have
upheld arationale of treaty-making based on the principle of reciprocity, while
states, whether European colonial powersor their overseasterritorial successors,
gradually have sought to utilize treaties initially to gain territorial or other
advantages and ultimately to achieve hegemony.

How do I ndigenous peopl esexpresswhat they view astherational e of treaty-
making?? The most important event at present-day treaty gatheringsis the re-
enactment of the pipe ceremony, which marked the beginning and the closing
of the original negotiations. The Elders hold that the essence of the Treaty
survivesnot in the written text but in the sacred pipe. Indeed, the treaty itself is
sacred, watched over by the Creator and therefore cannot be broken: “ Our Elders
in council sat together and swore by the sacred objectsto the ultimate truth that
the Treaty would be carried out without disruption” — “thispact is with life,
with the Spirit.”

One chosen Elder per generation looks after the pipe used in 1876, and
performs the sacred and secret songs intrinsic to thisritual responsibility. Each
individual Elder holdspart of the knowledge about the Treaty and perpetuates
his or her own version of it. Not one version coincides with the tenor of the
official written text, however, according to which the Indigenous peoples
involved did “cede, release, surrender and yield up to the Government of the
Dominion of Canada, for her Majesty the Queen and her successors, al their
rights, titles and privileges, whatsoever” to the lands defined in that text.

Treaty Six Chiefs and Elders have always denied that |and ever was ceded,
for thiswas impossible. The elder quoted abovereminds us. “ There is no way
they could replace what the Creator has placed here for us, that we had and
enjoyed since time immemorial.” Land may be shared, however. Traditional
authoritieson Treaty Six hold that their forebears agreed to share the top sall,
since the European settlers were determined to farm, but retained the subsoil as
well astheright to hunt, trap and fish on so-called treaty land (which is not co-
extensive with the reserve). Still, according to the Elder, the Treaty

8 Compare this with the proceedings of a meeting similar to the one | attended in 1990. See
Honour Bound: Onion Lake and the Spirit of Treaty Six (Copenhagen: IWGIA Document
No. 84, 1997). See also S. Venne, “Understanding Treaty Six: An Indigenous Perspective”
inM. Asch, ed., Aboriginal and Treaty Rightsin Canada (Vancouver: University of British
Columbia Press, 1997) a 173.
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Commissioner said: “We don’'t come here to take away your way of life;
everything will be parallel. Theland you allow usto use—no way will wetake
away your lakes, waters, rivers, animals, fish, mountains, forests; they are still
yours, and you will always have them.”

Thisisnot anisolated instance. A recent study of Treaty Seven concludedthe
following:*

The evidence given by Treaty 7 Eldersfrom the time the treaty was signed in 1877 to the
present has not changed. In the oral histories passed down from generation to generation,
their understanding of what happened at Blackfoot Crossing remains consistent .... The
elders have said that Treaty 7 was a peace treaty; none of them recalled any mention of a
land surrender .... They remembered that they would share the land with the newcomers and
in return would be provided with the benefits that the new society could offer them, such as
assistance in agriculture and ranching.

A similar case can be made for Treaty Eight, whose oral version as upheld by
the Dene departs significantly from the offiaal written document — afact that
became morewidely known at the time of the Paulettecasein the early 1970s%
The Dene have consistently maintained that Treaty Eight was a peace treaty
providing for the sharing of land, not a* surrender” compelling them to abandon
their traditional economy and to live on reserve®®

In the Canadian context, Indigenous treaty dscourse thus puts to the test
official treaty historiography,®” which distinguishes between early treaties of
peace, aliance and friendship, and so-called surrenders or purchases dealing
with lands and resources. The latter are said to include two dozen treaties
concluded between 1784 and 1850, including the two Robinson treaties, and the
so-called numbered treaties. The official Ottawaview claimsthat these treaties
cleared aboriginal title, first to Upper Canada and then to large portions of

Treaty 7 Elders and Tribal Council, The True Spirit and Original Intent of Treaty 7
(Montréal: McGill-Queen’s University Press, 1996) at 323-324.

% Seethetranscripts from Re Paulette et al. and Registrar of Titles (No. 2) (1973), 42 D.L R.
(3d) 8 (N.W.T.S.C)).

For example R. Fumoleau, AsLong as ThisLand Shall Last: A History of Treaty Eight and
Treaty Eleven 1870-1939 (Toronto: McClelland & Stewart, 197 3).

R.C. Daniel, AHistory of Native Claims Processin Canada (Ottawa: Department of Indian
and Northern Affairs, 1980). G. Brown and R. M aguire, Indian Treaties in Historical
Perspective (Ottawa: Department of Indian and Northern Affairs, 1979). W. Daugherty,
Maritime Treaties in Historical Per spective (Ottawa: Department of Indian and N orthern
Affairs, 1983). All three of these documents were originally prepared for the Research
Branch of the then Department of Indian and Northern Affairs.
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western and northwestern Canada. They take this positionbecause state parties,
at least since the mid-nineteenth century, have tended to view treaty-making as
a means of securing clear title to the Indigenous lands, while promoting the
assimilation of Indigenous people into the wider society and its development
schemes. Conversely, Indigenous peopl esregard treatiesas proof and guarantee
of their continued nationhood, historical connection to the land, and cultural
distinctiveness. They continueto focus on the treaty relationship, arelationship
they consider as one between equal partners and one to be reconfirmed
periodically.

Similar casesareto befound elsawhere. For example the Treaty of Waitangi
of 6 February 1840, between the British Crown and a vast number of Maori
Chiefs, is viewed by the legal and political establishment as legitimizing the
founding of the state of New Zealand. It is generally argued that domestication
isinscribed in the Treaty of Waitangi itself and that, in signing the Treaty, the
British Crown securedinternal and external sovereignty simultaneously, notably
by granting the Maori British citizenship and, subsequently, political
representation (since 1867 Maori occupy several seatsin Parliament). According
to Brownlie, the execution of the Treaty of Waitangi “meant that the separate
international identity of the Confederation of Chiefs was extinguished and the
procedureof implementationof thereciprocal promiseswastransferredfromthe
plane of international lawto the planeof internal publiclaw.”® Brownlie shares
Prucha’'s view when affirming that the Treaty of Waitangi illustrates a
“remarkable anomaly” since it “does not fit into the normal pattern, that is, of
external treaty obligations.” ® For many New Zealanders, the Treaty of Waitangi
is considered evidence of Maori acceptance of Pakeha annexation and
settlement. Assuch it isusually included among the various texts that stand for
New Zealand' s Constitution.”

Nevertheless, there is considerabl e difference of opinion as to the meaning
and standing of the Waitangi Treaty, the official version of which existsbothin
Englishandin Maori.” Controversy pertainsmainly towhat was actually ceded,

% Brownlie, supra note 6 at 9.

Prucha, supra note 29 at 26.

A.P. Blaustein and G.H. Flanz, eds., Constitutions of the Countries of the World (Dobbs
Ferry, N.Y.: Oceana Publications, 1971-).

For example C. Orange, The Treaty of Waitangi (Wellington: Allen & Unwin, 1987); and
I.H. Kawharu, Waitangi: Maori and Pakeha Perspectives of the Treaty of Waitangi
(Auckland: Oxford University Press, 1989). The official Englishand Maori versions of the
Treaty are contained in the Treaty of Waitangi Act, New Zealand Statutes (1975), No. 114.
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which is contingent on two fundamental concepts, namely sovereignty
(rangatiratanga) and governance (kawanatanga). While Pakeha have always
upheldthat the Treaty transferred rangatiratangato the Crown, Maori arguethat
rangatiratanga, understood as the powers and obligations of traditional Chiefs,
cannot be ceded; what was transferred was governance, kawanatanga. One
Maori adage about the Treaty of Waitang expressesthiscrucial differencewell:
“Only the shadow of thelandisto the Queen, but the substanceremainsto us.”
In short, Maori viewed the Treaty asameans of solving conflictsof jurisdiction
between two different political communities seeking amodus vivendi.

Astheseexamplesshow, themain divergence of opinion between Indigenous
peoples and states regarding treaies evolves around sovereignty and
peoplehood. I ndigenous peopl es arekeeping up an international perspective on
the treaties to which they are parties, while states attempt to discount that
perspective on the strength of the paradigm of domestication. Yet, when
considered in light of the history of international relations since the “age of
discoveries,” the legitimacy of this paradigm of domestication is challenged by
significant differences betweeninternational law doctrine and state practice as
documented above. It also is challenged by the fact that legd doctrine has
tended to overstate the historical depth of the eurocentric and positivist outlook
characteristic of the heyday of European colonialism and imperialism.

It is my contention that, from the point of view of Indigenous parties to
treaties, themost intelligiblerationalefor treaty-making iswhat Jorg Fisch calls
negative equality.” Peoples previously unknown to each other, he writes, can
only envisage aform of exchangethat entailsidentical rightsand obligationsfor
all, with relations firmly confined to therealm of external sovereignty. In this
sense, controversy arisesfrom the fact that non-Indigenoustreaty parties at one
point shifted from that rationale and abandoned reciprocity as a fundamental
principle of law.

A revised Maori version of the Treaty was included in the Treaty of Waiangi Amendment
Act, New Zealand Statutes (1985), No. 148. Whether the official Maori version properly
reflectsMaori traditions regarding the Treaty is a moot question.

Orange, supra note 71 at 83. This may be compared with P. Havemann, “*W hat’s in the
Treaty? Constitutionalizing M aori Rights in the Aotearoa/New Zealand 1975-1993" in
K.M.Hazelhurst, ed., Legal Pluralismand the Colonial Legacy (Aldershot: Avebury,1995)
at 73.

™ J. Fisch, Die européische Expansion und dasVélkerrecht (Stuttgart: Steiner, 1984).
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The significance of virtual reciprocity is nonetheless underscored by the
attempts European powers made to justify their claims, in strictly legal terms,
to supremacy or hegemony over peoplesoverseas. In reality, such justification
tended to be dispensed wi th in the long run, unless claims had to be argued vis-
a-vis European contenders; hence the ideol ogical function of colonial law and
native law, as well as of concepts such as “right of conquest” and “right of
discovery.”

It isworth recalling, however, that the principleof “right of discovery” had
no bearing upon relations between European powers and Indigenous peoples.
According to Lindley, the discoverer’s state only gained “the right, as against
other European powers, to teke steps which were appropriate to the acquisition
of the territory in question. What those steps were would depend on whether
there was already a native population in possession of the territory.”

To assess the dgnificance of steps to acquire Indigenous territory, one
needed to know whether rightswere being transferredto, or received by, those
who were actually the bearersof such rights. Inthe case of territorial cession the
guestion was whether the transferor was capable of passing on avalid title. In
the case of a peace treaty, as another example, the question was whether the
opposite party was in a position to enforce the peace. It was essential that
overseas people held sovereign powers — powers in public law, both external
andinternal — so that thetransferee, that isany European power, should receive
rights capable of being enjoyed in international law and valid vis-avis other
powers. Consequently, to the extent that European powers received territorial
rightsfrom peoples overseas and, when necessary, invoked these rightsagainst
contenders for the same privileges, they certainly admitted that these peoples
had the sovereign power to transfer such rights. Alexandrowicz expressed this
inthefollowing terms: since treaty-making is“oneof the essential attributes of
external sovereignty,” politicdly organized communities concluding treatieson
an equal footing with sovereign entities such as a European state “must be
presumed to have a measure of independent juridical existence in the
international field.” "

™ Lindley, supra note10 at26-27. In internaional jurisprudence the best-known example of
this position isthe A dvisory Opinion in Western Sahara which statedinter alia: “Whatever
differencesof opinion there may be among jurists the state practice of the relevant period
[that is, when Spain engaged in colonization of the Western Sahara in the 1880s] indicates
that territories inhabited by tribesor peoples having asocial and political organization were
not regarded as terra nullius” (1975) 1.C.J. Rep. 6.

" Alexandrowicz (1967), supra note 9 at 149.
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A close reading of Alexandrowicz's important work indicates that, when
overseas peopleswere divested of their “independent juridical existencein the
international field,” it was the result of doctrinal change and could not be
presumed to have affected their inherent sovereignty.” Alexandrowicz makes
this point with regard to Asian states, but there are lessons to be drawn for the
history of treaty-making in North America and the specific case of the peoples
now defined asIndigenousin former Europeansettler colonies.”” At stakeisthe
theory of constitutiviam, that is, the doctrine holding that states or sovereign
entities only exist to the extent they are recognized as such by the majority of
states. For the purpose of the argument made here, the problems raised by
constitutivism are of the same order as those raised by the paradigm of
domestication. Accarding to Alexandrowicz:™

The conversion of Asian States, which before the nineteenth century had been members of
the universal family of nations, into candidates for admission to this family or for
recognition by the leading powers was brought about by doctrinal change, particularly by
the abandonment of the natural law doctrine and adherence to podtivism of the European
brand. Such doctrinal change cannot be presumed to haveaffected the status of Sovereign
States, the presumption being offensive to the continuity of the family of nations.

Further along he adds:”

Admission of new Stateswas and is possible only in relation to entities which came newly
into being. It cannot comprise those of them which existedong before and drew their legal
statusfrom alaw of civilized nationsin mutual intercourse whose universality had been an
undisputed redity.

Viewedfromthisperspective, the status of I ndigenouspeoplesin NorthAmerica
demands reconsideration for one can hardly say that they are entities newly
come into being.

Inthisconnectionit alsoisuseful toremember that, in the American context,
Chief Justice John Marshall regarded the character of Indigenous peoples as
“domestic dependent nations,” as presupposing that their dependency flowed
fromthetreaty relationship. Nothing in hisrulingsdlows oneto surmisethat he

1. Schulte-Tenckhoff, “ The Function of Otherness in Treaty Making” in E. van Rouveroy
van Niewaal and W. Zips, eds., Sovereignty, Legitimacy and Power in West African
Societies (Hamburg: Lit-V erlag, 1998).

" For exampleD. Dérr, “Die*Wilden’ und das V6lkerrecht” (1991) 24 Verfassung und Recht
in Ubersee 372.

8 Alexandrowicz (1967), supra note 9 at 235.

 |bid. at 240 notelL.
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would have justified unilateral imposition of guardianship. A relevant example
isthe issue of protection provisions often included in treaties with Indigenous
peoples. Indeed, self-declaration by a given people tha they are under the
protection of the United States fundamentally implied a consensual dliance. It
can hardly beabasisfor “trust title,” that is, thelegal concept which accordsthe
U.S. government authority to exercise exceptional powers over Indigenous
property and Indigenousaffairs. In 1832, Marshall argued regarding the position
of the Cherokees:®

By varioustreaties, the Cherokeeshave placed themsel ves under the protection of the United
States: they have agreed to trade with no other peopl e, nor invoke theprotection of any other
sovereignty. But such engagements do not divest them of the right of self government, nor
destroy their capacity to enter into treaties or compacts.

Cohen a'so tackled the apparent contradiction between the recognition of the
national character of the Indigenous peoples on the basis of treaties, and
provisions enshrining these peoples dependency upon the United States, by
replacing it in the broader context of international relations. He argued that the
protectorate of the United States over Indigenous peoples was “ similar to that
established in agreat variety of cases between great powers and small, weak or
backward states.” Consequently, infringements upon Indigenous jurisdiction
contained in treaties “may be likened to the limitations imposed upon the
jurisdiction of certain oriental states, such as China, over the nationals of
western countries residing within their territories.” **

Classic treaties of protection, such as those concluded between Britain and
African rulers in the early nineteenth century, stipulated “a relationship
characterized by divided sovereignty, [with] external sovereignty vesting in the
British while internal sovereignty remained in the African Chief.”® This
conception is more in keeping with the central motif summoned by the Cree
Elder quoted above when recalling the words of the treaty commissioner:
“everything will be pardlel.”

Much of the controversy surrounding the interpretation of treaties hingeson
thisfamous motif evoking the Two Row Wampum andsimilar compacts dating
back to initial relations between Indigenous peoples and the European
newcomers to North America. Through this conception Indigenous peoples
reintegrate themselves in the “family of nations.” The necessity for that

8 Worcester, supra note 26 at 581.
8L Cohen, supra note 20 at 41.
8 Alexandrowicz (1973), supra note 11 at 62-63.
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reintegration must be conceded regardlessof their currently imposed “ minority”

status. Only by acknowledging Indigenoustreaty discoursefor what itis, inlight
of acritical historiography of international relations, can the “restructuring of

the relationship” advocated by the Royal Commission on Aboriginal Peoples
actually take place®

Such acknowledgment presupposes a series of theoretical and
methodol ogical readjustments. One concerns the recognition of the universal
character of the “law of nations” and the persistence of “certain functional
gualities’ of the natural law ideology well beyond the classic era of treaty-
making (16th-18th centuries), especially the concept of the universality of
international law and the absence of constitutivism.® Another important point
isthat in purely legal terms, differencesinlegal-political organization cannot be
used to contest the validity and status of treaties under internationd law. Nor,
for that matter, can “otherness’ be invoked to deny inherent rights. This point
was underscored by Alexandrowicz in his study of African treaties which,
especialy during the so-called scramble for African territory in the late
nineteenth century, showed marked similarities to Indigenous treatiesin North
America. Regarding land cessions, Alexandrowicz stressed that it was
practically “irrelevant how the title holding entity was classified in one or the
other doctrine of law” if an effective transfer of title took place and if that title
“related to rights and obligations connected with the exercise of sovereign
power.” He observed that, in spite of differencesin legal-political organization,
both European and overseas rulers “were in approximate agreement asto their
capacity of transferring and receiving sovereign rights.” %

These observations offer food for thought as far as the implications between
congtitutivism, the paradigm of domestication and legal positivism are
concerned. What is at stake may be termed the implicit pditics of legal
positivism. Nothing much seems to have changed since Hooker wrote in his
classic work: “In countries with an indigenous population, especialy in the
Western hemisphere, the primacy of derived law over the indigenous law is
taken as a fundamental premiss’® — a premiss going unchallenged and
unquestioned, considering the actual state of the art regarding the study of

8 Royal Commission on Aboriginal Peoples, supra note 4.

b

Alexandrowicz (1967), supra note 9 at 9 [emphasis in the original].

&

Alexandrowicz (1973), supra note 11 at 96.

M.B. Hooker, Legal Pluralism: An Introduction to Colonial and Neo-Colonial Laws
(Oxford: Clarendon Press, 1975) at 357.
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Indigenous treaties® Consequently, another necessary readjustment would
consist in submitting to the tenets of contemporary epistemol ogicd awareness
regarding the problem of cultural authority in the discourses of law. To launch
thistheme, | would like to return briefly to theNew Zealand example

According to Brownlie, the Treaty of Waitangi would be *“ much enhanced”
by New Zealand's current commitments to international human rights
instruments® In Brownlie's view, Maori do not constitute a unit of
self-determination. Consequently, international human rightsstandards* should
take care of most of thelegitimate concerns of indigenous peoples,” provided
onedoesaway withthe controversial category of Indigenouspeople, relianceon
which “smacks of nomindism and a sort of snobbery”® The problem of Maori
in New Zealand is one of “equity between early and subsequent arrivals.”®
Making claims as an I ndigenous people amountsto “aclaim not of equality but
of priority and privilege.”**

One of the principal pitfalls of Brownli€e's approach — or, for that matter,
any essentially liberal approach to the issue of Indgenous rights — liesin the
amalgamation of Indigenous peoples as ethnic or national minorities, and the
corresponding representation of cultural difference. A brief look at the use (and
abuse) of the culture concept in the debate over the rights of non-state entities
sheds additional light on the problematic of Indigenous treaties.

V. RETHINKING CULTURE IN LAW

In the Canadian context, the relatively easy yet highly problematic
accommodation of “culture” within the prevalent liberal rights paradigm is
clearly borne out by the legal discourse. For example, in the Van der Peet®
decision, the majority of the court opined that, in assessing a claim to an
aboriginal right, the court must identify the nature of that claim by determining

8 The issue is highly topical as is illustrated by Grammond’s recent study on treatiesin

Canada. See Grammond, supra note 6. See also |. Schulte-Tenckhoff [a review of
Grammond’s Les traités entre |I'Etat canadien et les peuples autochtones] (1996) 26
Recherchesamérindiennes au Québec 89 at 94 (indudesan author’s regpponsethatconfirms
precisely the point | am making).

Brownlie, supra note 6 at 24.

¥ |bid. at 62, 63.

% |pid. at 51.

L |bid. at 73.

%2 R.v. Van der Peet (1996), 137 D.L.R. (4th) 289 [hereinafter Van der Peet].
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the existence of an Aboriginal right. Hence the “distinctive culture test” by
which “the aboriginal claimant must do more than demonstrate that a practice,
tradition or custom was an aspect of, or took place in, the aborigina society of
which he or sheisapart.” It must be demonstrated “that the practice, tradition
or custom wasacentral and significant part of the society’ sdistinctive culture,”
meaning that it is “one of the things which made the culture of the society
distinctive — that it was one of the things that truly made the society what it
was.” ® Once the nature of the claim is properly identified, the court must then
determinewhether in pre-contact timesthe practice, tradition or custom clamed
was an integral part of the distinctive culture. Why? “Because it isthe fact that
distinctive aboriginal societieslived ontheland prior to thearrival of Europeans
that underlies the aboriginal rights protected by section 35(1), it isto that pre-
contact period that the courts must look in identifying aboriginal rights.” %

This approach is fraught with problems because it ignores anthropol ogical
evidence and scholarship, leaving any and every decision vulrerable to
challenge. Inanthropology, “ culture” isnot agiven; itisan analytical rather than
adescriptive term, representing away in whichto conceptualize and reflect on
the reality of human societies. It is abstracted from dbserved social behavior,
although there is considerable philosophical and epistemological controversy
about what this abstraction involves. Moreover, to the extent that anthropol ogy
deals with cultures in the sense of autonomous population units defined by
distinctive cultural characteristicsor shared traditions, it is assumed that these
are constructed by social actors and that they are constructed over time.

There is only minimal consensus among anthropologists as to the scope,
substanceand significance of the cuture concept, aswell asabout the anal ytical
weight that culture carries by comparison with, say, economic processes,
political institutions, or class interests. But, by and large, the anthropol og cal
culture concept is basically a holistic one as prefigured by Tylor's classic
definition:*®

Culture or civilization, taken in itswide ethnographic sense, is that complex whole which
includesknowledge, belief, art, morals, law, custom and any other capabilities and habits,
acquired by man asa member of society.

% |bid. at 313-314 [emphasis in the original].
% Ibid. at 315.
% E.B. Tylor, Primitive Culture (New York: Harper & Row, 1958, first published in 1871).
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Needlessto say, thisdefinition hasundergone countlessrevisionsand challenges
over the last 120 years® It is important to note, however, that the holigic
perspective commandingit (whichundoubtedly ischaracteristic of anthropol ogy
asadiscipline), hardly allows one to decide with any precision “what makes a
society what itis.” It cannot credit any notion of a central culturetrait removed
from the realm of history as evidence admissiblein court. Moreover, thereisno
agreement among anthropol ogigs, ethnohistorians, and archaeol ogists asto the
time-frame involved in assertions such asthosemade in Van der Peet. How can
a court determine “contact” with sufficient precision to make it a relevant
criterion? And contact with whom? There is ample evidence of visits to both
Atlantic and Pacific coasts prior to 1492.

From an anthropological viewpoint, the Van der Peet test therefore seems
arbitrary and fails to account for two central features of the culture concept in
its contemporary and critical meaning, namely, its systemic character and its
historicity.

The problem is compounded by the very nature of Canada’ s common law
tradition, consideringthe role of Van der Peet as a precedent.”” Most recently,
the positive aspects of the Supreme Court of Canada decision in Delgamuukw
v. British Columbia, such asthe admission of Indigenousoral evidencein court,
are overshadowed by reasoning based on Van der Peet. For example,
Delgamuukw establishes the notion of a culturally restricted use of the land by
Indigenous peoples: “The content of aboriginal title contans an inherent limit
in that lands so held cannot be used in a manner that is irreconcilable with the
nature of the claimants’ attachment to those lands.” *® Furthermore: “lands held
by virtue of aboriginal title may not be alienated ... Theland has an inherent and
unique value in itself, which is enjoyed by the community with aboriginal title
to it. Tgf;e community canmnot put the land to uses which would destroy that
value.”

Under the circumstances Indigenous peoples camot win. In the past they
were denied rights because of their “otherness’ and their alleged inability to
adapt to European ways. Subsequently, they have been deni ed rightsbecause of

% A.L.Kroeber and C. Kluck hohn, Culture: A Critical Review of Concepts and Definitions
(New Y ork: Vintage Books, 1963).

% SeeR.v. Pamajewon et al. (1996), 138 D.L.R. (4th) 204 (S.C.C.). This case addresses the
issue of on-reserve gaming.

% Delgamuukw v. British Columbia (1997), 153 D.L.R. (4th) 193 at 246 (S.C.C.).
% |bid. at 247-48.
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their alleged assimilationinto mainstream culture. Now, although they arebeing
invited to reclaim rights, thisis on the condition they comply with exogenously
defined standards of “cultura distinctiveness.”

This dilemma echoes the growing tendency of subsuming under
“Indigenous’ certain socio-economic lifestyles: Indigenous peoples are said to
be those whose modes of life differ fundamentally from modern industrialised
society with itssophisti cated technol ogy and consumption patterns, being based
on hunting and gathering, trapping, swidden agriculture, or transhumance.
Moreover, many of theseactivitiesrelateto habitats|ocatedin so-called frontier
zones such as the tropical or borea rain forests!® The reduction of
“indigenousness” to specific lifestyles raises important theoretical questions
concerning the ideological function of the qualifier “Indigenous’ and the
attentilgnt dangers of essentializng “indigenousness’ o even freezing it in
time.

10 An addition to the initial formulation of the working definition of Indigenous peoples
provided by Martinez Cobo underscored this focus: “Although they have not suffered
conquest or colonization, isolaed and marginal groups existing in the country should also
be regarded as covered by the notion of ‘indigenous populations’ for the following reasons:
(a) they are descendants of groups which were in the territory of the country & the time
when other group s of different culturesor ethnic originsarrived there; (b)precisely because
of their islation from other segments of the country’s population they have preserved
almost intact the customs and traditions of their ancestors which are similar to those
characterized as indigenous; (c) they are, even if only formally, placed under a State
structure which incorporatesnational, social and cultural characteristicsalien to others...”
UN doc. E/CN.4/Sub.2/L/566 at para. 45. Compare this definition with ibid. at para. 34.
According to J. Burger, Indigenous peoples ae those who: “1. are descendants of the
original inhabitantsof aterritory which has been overcome by conquest; 2. are nomadic and
semi-nomadic peoples, such as shifting cultivators, herders, hunters and gatherers, and
practicean intensive form of agriculture which produceslittle surplus and has low energy
needs; 3. do not have centralized political institutions and organize at the level of the
community and mak e decisions on a consensual basis; 4. have all the characteristics of a
national minority; they share a common language, religion, culture and other identifying
characterigics and a relationship to a particular territory, but a subjugated by a dominant
culture and society; 5. have a different world-view consisting of a custodial and non-
materialistattitudeto land and natural resources, and want to pursue a separate devel opment
to that proffered by the dominant society; consist of individuals who subjectivdy consider
themselvesto be indigenous,and are accepted by the group assuch...” See J. Burger, Report
FromtheFrontier: The State of the World’s I ndigenous Peoples(L ondon: Zed Books, 1987)
at 9.

101, Schulte-Tenckhoff and S. Horner, “Le Bon sauvage, nouvdle donne’ in F. Sabelli, ed.,
Ecologie contre nature (Paris: Presses Universitaires de France, 1995) at 21.
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Suchatendency ispart of aprocessthat, following Alan Hunt (and Gramsci),
| would describe as “incorporative hegemony,” thet is, the articulation by the
dominant hegemony of values and norms in such a way that they take on a
generalized appeal — abeit, in thisinstance, not primarily across classlines, as
in Hunt’ smodel derivedfrom the study of Britishlegal history.** | would argue
that in the cases under review in this article, “cultural difference” fillstherole
of such a value and norm and is taking on a generalized appeal, but not
necessarily in a manner that would allow Indigenous peoples any measure of
control over, for example, resources or jurisdiction. With regard to the situation
of Indigenous peoples, the significance of the project of multiculturalism in
former European settler coloniesthuswarrantsfurther gudy. It turnsout thatthe
celebration of Indigenous cultural difference in countries such as Canada may
actually undermine any potential for Indigenous slf-determination. As David
Schneiderman has convincingly argued, one must understand “that the
aspirations of Aborigina peoples are not simply to be treated as vestiges of
cultural differences, but those of nations disinherited by the unquestioned
operation of the colonizer’s constitutional law.”** In other words, one notes a
strong complicity between the paradigm of domestication and what may be
termed liberal culturalism, that is, the relatively uncritical use of the culture
factor in connection with the type of consequential individualism™* presently
advocatedto accommodate collectiverights, at | east temporarily, by considering
thesein strategic termswiththe purpose of dislodg ng structural andinstitutional
impedimentstoindividual rightsof non-discrimination.Thisapproachrepresents
avariation on the more orthodox liberal view that confines cultural rightsto the
realm of the individual (the individual being regarded as the ultimate agent of
action and, consequently, as the ultimate bearer of rights and unit of moral
worth),'® indeed ties these rights to the individual in a manner reminiscent of
property.'%

102 A Hunt, Explorations in Law and Society: Toward a Constitutive Theory of Law (New
Y ork: Routledge, 1993) a 230.

103 p. Schneiderman, “ Theorists of Difference and the Interpretation of Aboriginal and Treaty
Rights” (1996) 14 International Journal of Canadian Studies 35.

10 Thisfollowsthe terminology used by A. Addis, “Individualism, Communitarianism and the
Rights of Ethnic Minorities” (1991) Notre Dame L. Rev. 1219 at 1235.

105 ¢, Kukathas, “Are There any Cultural Rights?” (1992) 20 Political Theory 105.

106 R. Dworkin, Taking Rights Seriously (Cambridge, MA: Harvard U niversity Press, 1977).
Compare thiswith J. Nedel sky, “ R econcieving RightsasRelationships,” inJ. Hartand R.W.
Bauman, eds., Explorationsin Difference: Law, Culture, and Politics(Toronto: U niversity
of Toronto Press, 1996) at 67.
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A sophisticated formulation of consequential individualism is Kymlicka's
theory of minority rights situated “within the moral ontology of liberalism.” %
The latter is based on the principles of individua autonomy and freedom of
choice, and inspired by Rawls’ s social justice model, grounded in the idea that
the interests of each member of the political community matter equally in the
two basic social institutions of modern society, namely the market system and
the political process of mgjority government!® However, according to
Kymlicka: “a liberal needsto know whether the request for special rights or
resourcesis grounded in differential choice or unequal circumstances,” (thisis
to say, when groups are outbid in the market and outvoted in majority elective
government),’® in which case appropriate measures need to be taken to rectify
inequalities suffered collectively. Consequently, when the cultural and the
political community are not coextensive, the liberal principle of equal respect
for persons may require the recognition of collective rightsfor the protection of
cultural groups. This entails a consociational — rather than universal — mode
of incorporating the individua into the liberal state. Accordingly, the nature of
each person’s rights varies with the particular community to which he or she
belongs.*°

For the purpose of the argument pursued in this article, the principal
ambiguity surrounding Kymlicka’ stheory isthat it blursany distinction between
Indigenous peoples and minorities, despite the fact that Indigenous peoples
categorically reect any reference to them as minorities. Moreover, the
distinction between Indigenous peoples and minorities has come to be well
established internationally, aswill be discussed below. In hismost recent work
Kymlicka generally refers to Indigenous peoples as “ national minorities’**! in
contrastwith“ethnicgroups,” following hischaracterization of multiculturalism
as encompassing both multinationality and polyethnicity, but excluding so-
called new social movements.*? He defines* national minorities” —whoseNew
World variety is said to include, for example, American Indians and Native
Hawaiians — as “ distinct and potentially self-governing societiesincorporated
into larger states’ and defines “ethnic groups’ (for example, Sikhs in Canada)

107w . Kymlick a, Liberalism, Community and Culture (Oxford: ClarendonPress, 1989) at 140.
108 3. Rawls, A Theory of Justice (Cambridge M A: The Belknap Press, 1971).

109 Kymlick a (1989), supra note 107 at 186, 183.

19 pid. at 150-154.

1w, Kymlicka, Multicultural Citizenship: A Liberal Theory of Minor ity Rights (Oxford:
Clarendon, 1995) at 22.

12 |pid. at 19.
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as “immigrants who have left their national community to enter another
society.” 't

Kymlicka's use of the category “national minority” to define Indigenous
peoples is unusual, to say the least, given its historical and ideologica
connotations. Moreover, it is not supported by either the Canadian or the
international state of the debate. For example, in his attempt to define the
concept of minority, Justice Jules Deschénes, former Canadian member of the
U.N. Sub-Commission on prevention of discrimination and protection of
minorities, specifically excluded I ndigenous peopl es, basing hisdecision onthe
1982 Constitution Act and international practice.*** Finally, it is problematic
because of itsimplications regarding the relevance of the cultural factor in the
determination of collective rights. Kymlicka defines national minorities as
“cultural groups,”** using the widespread, and rather imprecise, understanding
of “culture” as “aculture,” that is, an autonomous population unit defined by
shared traditions which, the liberal paradigm oblige, supplies a crucial context
of choice: “it’s only through having a rich and secure cultural structure that
people can become aware, in avivid way, of the options availableto them, and
intelligently examine their value.” *° Both aspects deserve further comment.

Aswe have seen, the accommodation of “indigenousness’ as cultureraises
problems when based on primordialist notions that fly in the face of
anthropological knowledge and epistemological awareness. Anthropology
undoubtedly has a role to play “to warn against the romanticization and
instrumentalization of culture.”'*” While one must distinguish between the

113 |bid.

14 proposition concernant une définition du terme “minorité” présentée par M. Jules
Deschénes, 1985, UN doc. E/CN.4/Sub.2/1985/31 at paras. 36-38.

Thisisin contrastto entities based on “race” ordescent as exemplifiedby Kymlicka (1995),
supra note 106 at 23. However, the distinction is problematic. “Race’ and descent are
cultural constructions as much as, if not more than, biological fact. Nor are the examples
Kymlickaprovidesparticularly well informed. Turkslivingin Germany arenotbanned from
acquiring German citizenship because of their “blood lines” or whatever he is trying to
imply. Rather, the issue is that Germany, like Belgium and some other countries, does not
permit dual citizenship, and many Turks, though far from all, do not wish to renounce their
Turkish citizenship to obtain German citizenship. Conversely, G ermansor Belgianswho are
permanent residents of Canada may hesitateto apply for Canadian citizenship for the same
reason.

118 Kymlicka (1989), supra note 107 at 165.
17 3.D. Eller, “Anti-anti-multiculturalism” (1997) 99 American Anthropologist 249 at 255.
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strategic or political use of culture and more scholaly forms of cultural
essentialism, the prablem is that, as J.D. Bler points out:®

...multiculturalism, for all itslip service to culture, is not anthropology, is not interested in
what anthropology isinterested in, and is not even particularly well-informed culturally. It
isnot really global in most instances, but is about America, especially American minority
groups.

Asasocia movement inthe American context, and apolitical project enshrined
in law in the Canadian one multiculturalism incorporates a specific notion of
culturethat “inits more strident forms promotesakind of cultural determinism
and cultural incommensurability.” **

Cultural determinism or cultural relativism regards aulture as the main
explanatory principle accounting for the wholerange of differences and forms
of behavior that may be found in human societies. In its extreme form, this
approach allows oneto view colonialism, for example, asaproblem of “culture
contact,” “cultureshock,” or “acculturation,” independent of factors such asthe
world system, the groups of peopleinvolved, their specific interestsand power
relations. Although extreme cultural relativism hasbeen challenged, some of its
assumptions linger. For example, cultural relativism has been invoked
internationally to contest the validity of the idea of human rights asa“western
construct.” Cultural determinism and cultural relativism thus exhibit a certain
ambivalence. On the one hand, when cultural relativism is paired with
primordialist notions of culture, there is no basis left for moral judgement nor
for theoretical distancing. Anything goes, soto speak — Nazism and apartheid
could theoretically be viewed, and implicitly legitimized, as particular
manifestations of culture. On the other hand, one must maintain a critical
perspective on the implications of the cultural authority of a given legal
discourse: the liberal conception of rights and justice, for instance, is far from
culturally neutral.

Postmodernism with its rejection of “grand narratives’ in favor of “local
knowledge” and “logiquesmétisses’ % has dealt amajor blowto an essentialized

118 |bid. at 251.
119 |pid. at 252.

120 For example J.-F. Lyotard, The Postmodern Condition: A Report on Knowledge
(Minneapolis: University of Minnesota Press, 1984); C. Geertz, “Local Knowledge: Fact
and Law in Comparative Perspective” in C. Geertz, Local Knowledge, Further Essaysin
Interpretive Anthropology (New York: Basic Books, 1983) 167; J.-L. A mselle, Logiques
métisses: Anthropologie de I’identité en Afrique et ailleurs (Paris: Editions Payot, 1990).

1998
Revue d’ études constitutionnelles



280 | sabelle Schulte-Tenckhoff

view of culture by showing that there can be no act of identification that does
not already entail an act of differentiation and exclusion. The principal question
then is. can identity claims be validated without succumbing to “cultural
absolutism” *** and how, if at all, can such claimsfind expressioninlaw? Inthis
sense, whilecritical of theliberal approach and itslack of successin solving the
predicament of Indigenous peoples or, rather, that of the state in former
European settler colonies, | do not propose to advocate an approach situated at
the other (communitarian) end.*”” Indeed, | think the issue transcends such a
dichotomy, especialy when addressed from an anthropological viewpoint:
“while anthropology should be wary of multiculturalism, it must reject anti-
multiculturalism.”*?* Nor can | discuss at thisstage other interpretationsthat are
relevant to the question of Indigenous peoples, especially in Canada.** These
points will be dealt withmore in detail in another context.'*

In considering whether the factor of “culture” can be made relevant to the
problematic of Indigenous treaties one notes that the celebration of cultural
difference may actually foster a disparaging image of Indigenous peoples by
seeking understanding for their “cultural shortcomings.” In the case of treaties,
such shortcomings aresaid to beilliteracy, lack of knowledge of English and of
legal proceedings, and even the nature of the treaty. These issues have been
addressed, inter alia, in connection with the question of whether treaties
involving Indigenous peoples may be invalidated by essential and excusable
error, that is, error concerningan element which determined the party’ s consent
and which is not the fault of the party invoking the error. According to
Grammond, flaw by error may be widespread in Indigenous treaties concluded
until the beginning of the twentieth century, mainly because of “cultural
differences between the contracting parties and the existence of radically
different conceptions regarding the relationship between human beings and the
land.” He adds:*°

121 R.E.Howard, “Cultural Absolutism and the Nostal giafor Community” (1993) 15 Hum. Rts.
Q. 315.

122 gee for example M.J. Sandel, Liberalismand theLimits of Justice (Cambridge: Cambridge
University Press, 1982).

123 E|ler, supra note 117 at 255.

1243, Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge:
Cambridge University Press, 1995). Compare this with Schneiderman, supra note 102.

125 | schulte-Tenckhoff, Domination / Subversion (forthcoming).

126 Grammond, supra note 6 at 54. Translation by author.
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For example, it is well known that the Indigenous people of the Prairies believed that the
numbered treatiesonly provided for cohabitation and that they preserved the possibility of
inhabiting and utilizing all of the territory covered by the treaties. On the other hand the
Canadian Government hasalways consideredthesetreatiesascessionsof all territorial rights
by the Indigenous people. This is undoubtedly a good example of error as obstacle.

This interpretation is contradicted by the notion of the “meeting of the minds’
that has been used in Indigenous discourse regarding these particular treaties.
When recalling the process of making Treaty Six, Sharon Venneexplains: “ The
Chiefsand the treaty commissioners followed both Creeand international laws
concerning treaty-making: the two equal parties negotiated in good faith, at
am's I%r;gth, without external pressure, and arrived at a meeting of the
minds.”

Thismotif also challengesanumber of other assumptions, first and foremost,
the ideathat treaty-making was something alien for Indigenous peoples. There
is ample evidence that numerous agreements were reached among Indigenous
peoples in North America and elsewhere. For North America oral histories
regarding such treaties have come to light through research undertaken in
connection with the work of the Royal Commission on Aboriginal Peoples In
avolumedevotedto Treaty Seven, onelearns, for example, that: “ Treaty making
had long been away of life for the prairie First Nations, both through treaties
signed among one another and through treaties signed with European
colonizers.”® Asto other continents and countries, it should be noted that the
international law of peoplesoverseasis, with very few exceptions,' aneglected
area of legal history that warrants further study.

Another point concerns the question of Indigenous representation at treaty
negotiations, especially the alleged manipulation of representation by treaty
commissioners. According to Grammond, “it is possible that inadequate
representation of the Indigenous People concerned renders a treaty null and
void.”** The question is: how can the “inadequateness’ of Indigenous
representation be decided, knowing that legal analysis is often biased by
preconceived ideas about Indigenous forms of government and has lacked
willingness to consider Indigenous legal systems as a relevant factor in the

127 yenne, supra note 63 at 188.
128 Treaty 7 Elders, supra note 64 at 108.

12 One notable exception is the Haudenosaunee; F. Jennings, The History and Culture of
Iroquois Diplomacy (Syracuse, NY: Syracuse University Press, 1985). Anotheris Muslim
or Hindu international law ; see Alexandrowicz (1967), supra note 9.

1% Grammond, supra note 6 at 57.
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analysis of treaty provisions and the treaty relationship? For example, the
anthropol ogical impossibility of an“absence of government” still findsmention
inrecent works.**! Y et evidenceis accumul ating about the exact composition of
the Indigenous delegations and its significancein light of the political and legal
organization of the people concerned.™*

It follows that the discourses of law and pditics, however “culturally
sensitive” they purport to be, are nonetheless compelled — by the very nature
of their institutional involvement — to account for the fact that, from the state
point of view, Indigenous rights only exist within the confines of the Canadian
legal system. Thisisclearly supported by the prevailing interpretation of section
35(1) — first, as “the means by which the Constitution recognizes the fact that
prior to the arrival of Europeans in North America the land was aready
occupied by distinctive aboriginal societies, and as, second, the means by which
that prior occupation isreconciled with the assertion of Crown sovereignty over
Canadian territory.”** There is nothing self-evidert, however, about that
reconciliation, considering the precise conflict of interpretation surrounding
Indigenous treaties, for it seems to me that only those treaties can give
legitimacy to “Crown sovereignty over Canadian territory.”

Conflicting interpretations regarding treaty provisions and the modalities of
treaty negotiation would not be a problem if all partiesinvolved could address
or redress them on an equal footing. However, Indigenous peoples lack an
important quality, that is, recognition as peoples and the possibility of seeking
redress collectively. As aresult, they cannot assert their rights in any way but
asindividuals, both nationally as citizens (an option that Indigenous peoplein
Canada started to have only in the 1960s), and at the international level viathe
human rights machinery of the United Nations. Thisbrings meto my last point,
namely, the similarities and differences between Indigenous peoples and
minorities.

In the current international debate “culture” appears as the most likely, and
least controversial, focus of collective rights, degite the fact that there seems
tobearather vague understanding of what cultural rightsinvolve by comparison
with, say, socia and economic rights — a problem apparent from a close
reading of the provisionsof thel nter national Covenant on Economic, Social and

3L pid. at 23.
132 \/enne, supra note 63 at 189.
133 yan der Peet, supra note 92 at 309-310.
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Cultural Rights.*** Moreover, one notes considerable ambiguity surrounding the
meaning of “collective rights,” which must be taken into account when
considering culturalist adjustments to consequential individualism — for the
latter rejects the notion of group rights, but not necessarily that of collective
rights. There is a difference between rights of collective agents and rights to
collective interests.”* If collective entities matter, then the question is: which
collective entity, other than a state, has the capacity of claiming rights? An
Indigenous people? A national or ethnic minority? In light of existing
international norms, it is the benefits to be derived from collective rights that
matter, such as the right to enjoy one’s culture in community with others, as
stipulated by the U.N. Declaration on the rights of persons belonging toethnic
or national, religious and linguistic minorities'*® which derives its rationale
from Article 27 of the International Covenant on Civil and Political Rights®®

In those states in which ethnic, religious or linguistic minorities exig, persons belonging to
such minorities shall not be denied the right, in community with theother members of their
group, to enjoy their own culture, to profess and practice their own religion, or to use their
own language (emphasis mine).

Thus, international legal instruments, to the extent they address cultural
rights, do not provide for a group right of culture but only for individuds to
belong to a culture and to enjoy that culture collectively. By the same token,
they uphold the principle of non-discrimination with regard to “persons
bel onging to minorities” — not tominoritiesthemsel ves, whose supposed nature
ishighly controversial, to the point that any attempt to define them has, to date,
met with failure.!®

It is important to note that the situation of minorities differsin this regard
from that of Indigenous peoples for which the United Nations relies on a
“working definition.” *** The similaritiesand differences between minoritiesand
Indigenous peoples are, nevertheless, far from self-evident. They are no more

134 International Covenant on Economic, Social and Cultural Rights, GA Res. 2200 A (XXI),
(16 December 1966).

1| Green, “Two Views of Collective Rights” (1991) 4 Can. J Law & Jur. 315.

1% pDeclaration on the Rights of Persons Belonging to Ethnic or National, Religious and
Linguistic Minorities, GA Res. 47/135 (18 December 1992).

337 |nternational Covenant on Civil and Political Rights, GA Res. 2200 A (X X1), UN GAOR,
(16 December 1966).

138 | Schulte-Tenckhoff and T. Ansbach, “L esminorités endroit i ntemational” inA. Fenet, ed.,
Le droit et les minorités: analyses et textes (Brussels: Bruylant, 1995) 15 at 17 and 45.

1% problem of Discrimination, supra note 1 at 379.
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self-evident than the qualifier “Indgenous’ itself. This is especialy true in
English by comparison with the French autochtone, with its connotations of
colonial history and territoriality.** In this sense, one may argue that “ethnic
self-consciousness” (to take up an expression coined by W. Connor),*** aswell
as differences in language, culture and religion are shared by minorities and
Indigenous peoples alike. However, onetrait isgenerally viewed asdistinctive
of Indigenous peoples, namely their historicd relationship with the land,
especialy in former European sttler colonies such as Canada— arelationship
that isafundamental component of their peoplehood. Consequently, while many
Indigenous peoples actually happen to be numerical minorities, minoritiesare
not necessarily Indigenous peoples.

By and large, Indigenous peoplesform a highly diverse group in cultural as
well ashistorical terms. Sincethe creation of the United Nations, many formerly
“Indigenous’ peoples — as opposed to the European colonisers — gained
political independence. One may well say that today’ s Indigenous peoples are
peoples yet be decolonized. Nonethel ess, decolonization has not always been
successful or complete. Many so-called ethnicproblemsare, abovedl, evidence
of anillusory process of “indigenization.” The demise of colonialism occurred
on the strength of the idea of self-determination. Paradoxically, the newly
emerged statesin Africaand Asiawereincapabl e, or unwilling, to accommodate
the right of self-determination of the different peoples that found themsdves
within their often arbitrarily drawn borders. The question therefore is: can the
right of self-determination be limited to territories under colonial domination,
and has it run its course with the creation of new states and the departure of
foreign colonial powers (this seems to be the rationale governing the United
Nations' current attempt to do away with the Committee on Decolonization) or
doesit also apply to “ self-conscious ethnic groups’ ? Both the emergence of the
international Indigenous movement and the re-emergence of the minority issue
asaresult of the break-up of theformer socialist multinational states put a new
spin on the issue.

At the sametime, agrowing number of representatives of oppressed peoples
in Africa and Asia seek to bring their grievances before the United Nations
Working Group on Indigenous Populations esteblished in 1982. Initially this
Working Group was created in regponse to the situation of the original

10 Defined in Le Petit Robert (1992 edition): “Autochtone, qui est issu su sol mémeou il
habite, qui est censé n'y étre pas venu par immigration.”
141 \W. Connor, “The Politicsof Ethnonationalism” (1973) 27 J. of Int’'| Affairs 1 at 11.
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inhabitantsof former European settler coloniesand the“ New World.” **2 Among
the peoples from Asia and Africa who have made their voices heard in the
international forum, one can identify different categories of victims of
neocolonialism: so-called tribal peoples, often living on the margins of the
national society and economy, nomadic peoples, and peoples whose traditional
territory straddlesanational border. In many cases, they arethreatened by large-
scale industrialization and resource extraction. Their claims mainly concern
collective rights (or, rather, group rights?) to resources, territory, and political
representation.

Such claims are voiced precisely in response to the processes of internal
colonization that have accompanied state-building in the so-called third world.
It followsthat rights usually accorded “ persons bel onging to minorities” arenot
applicable there, for such rights are conceived of as individua rights of
non-discrimination. While some effort has been made to address the issue of
group rightsduring the drafting process of the draft United Nations Declaration
of therights of Indigenous peoplesat thelevel of the Working Group of the Sub-
Commission (where Indigenous peoples’ representatives have played a crucia
role), the strategic merits and political advantages of claiming the qualifier
“Indigenous’ for peoples that are vidims of neocolonialism are nevertheless
debatable. It must also be recaled that, as far as the Indigenous peoples of
former European settler colonies are concerned, these peopleswere excluded or
partially absent from the process of state-building. For some, such exclusion
simply poses a problem of civil rights. For others, it is evidence of the fad that
Indigenous peoples have always constituted discreet entities with their own
forms of government.

The significance of treaties and treaty-making in this configuration can
hardly be overstressed.’* The debate over the rights of non-state entities boils
down to one fundamental issue, namely human rights in relation to peoples
rights. Therightsof “ personsbelongingtominorities’ areclearly situated within
theframework of the United Nationshumanrightsmachinery. Y et attemptshave
been made, al at once, to distinguish these rights from those of Indigenous

142 See |. Schulte-Tenckhoff, supra note 40, Part Il. The working group hasthe twofold
mandate of reviewing thehuman rights situation of Indigenous peoples worldwide, and of
contributing to the elaboration of international gandards for the protection of their rights;
UN ECOSOC Res. 1982/34 (1982).

3 1n his second progress report Alfonso Martinez felt moved, in turn, to addresswhat he
termed thedichotomy between minorities and I ndigenou s peoples. Second Progress Report,
supra note 2 at para. 48.
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peoples(asisevidenced by the existence of two Declarations), and to introduce
a distinctly Indigenous component into the complex of “rights of persons
belonging to minorities.” The latter is well illustrated by article 30 of the
International Convention on the Rights of the Child:**

In those States in which ethnic, religious or linguistic minoritiesor persons of indigenous
origin exist, a child belonging to such a minority or who is indigenous shall not be denied
the right, in community with other members of hisor her group, to enjoy his or her own
culture, to profess and practicehis or her own religion, or to use his or her own language.

The deliberate confusion between minority issues and the question of
Indigenous peopl es hasimportant normative and political consequenceswhich,
although clearly linked to the evdution of the intemational debate, actually
make sense in light of the paradigm of domestication. What is ultimately at
stake, then, isthe legal personality of Indigenous peoples, both in international
law and in relation with the states in which they now live.

1 International Convention on the Rights of the Child, GA Res. 44/25 (1989).
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VI. CONCLUSION: THE PROBLEMATIC OF INDIGENOUS
TREATIES

The United Nations treaty study reflects international recognition of the
paramount importance of treaties for Indigenous peoples — and, given the
legitimizing function of treaties, for states aswell. AsVine Deloria phrased it
for the American situation: “[clonsent, the basis of modern Western social
contract theory, can only be found in the Indian treaty relationship with the
United States.”**°

The U.N. Special Rapporteur, M. Alfonso Martinez, defined as the ultimate
purpose of his study to help secure “solid, durable and equitable bases for the
current and, in particular, futurerelationships” between I ndigenous peoplesand
the states in which they now live.* This was to be accomplished mainly by
assessing how treaties and treaty-making can serve as a model for such
relationships.

In this connection, the contemporary application of the treaty method in
Canada, in the form of comprehensive land claims settlements (“modern
treaties’), accounts for the topicdity of the problematic in question. For
“moderntreaties’ are but aveiled form of domestication. The veil is, of course,
the upholding of the principle of seeking Indigenous consent as set out in the
Royal Proclamation of 1763. What it conceals is the presence of one basically
non-negotiable item, namely, blarket extinguishment. Although no longer
explicit, this still lingers in the government approach. Thus, the Royal
Commission on Aboriginal Peoples in its recommendation dealing with the
establishment of a process for making new treaties to replace the existing
comprehensive claims policy, felt moved to clarify from the outset: “(a) The
blanket extinguishment of Aboriginal land rightsis not an option.” *#’

On the other hand, the conclusions and recommendations reached by the
Royal Commission with regard to treaties remain confined to the paradigm of
domestication. One example is the higoriography underpinning the report,
notably the notion that early treaties require“completion:” “Treaty nations that
are parties to peace and friendship treaties that did not purport to address land
and resource issues have access to the treaty-making process to complete their

15 Deloria, supra note 27 at 315.
146 | nitial Outline, supra note 3 at para. 11.
14T Royal Commission on Aboriginal Peoples, supra note 4 at 2.2.6.
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treaty relationships with the Crown.” **® To give another example, efforts were
made to accommodate the views traditionally heldby Indigenoustreaty paties,
but oral evidence is still regarded as ancillary to written evidence: “Justice
requires the fulfilment of the agreed terms of the treaties, as recorded in the
treaty text and supplemented by oral evidence.”'*

The paradigm of domedication is of critical importance because of its
pervasive nature and because it fosterscircularity of argument by giving riseto
assumptionsthat go unquestionedand unchallenged. M oreover, whileit supports
the preeminence of the state system, thus justifying the prevalent legal doctrine
regarding Indigenoustreaties, it ultimately del egitimizes state sovereignty over
Indigenous territories. The only way to bres free from this vicious circle
consists in reconsidering the praoblem from the perspective of a
(re)personalisation of Indigenous peoples With states gradually losing ground
asprotagonistsof theinternational system under theimpact of globalization, the
moment has come for innovative thinking.

Asfar astreaties and treaty-making between states and Indigenous peoples
are concerned, afirst gep is to raise awareness of domestication — both as it
reflects an attempt to legisate the Indigenous question out of existence and as
a paradigm that continues to influence excessively (and sometimes despite
evidence to the contrary) existing scholarship.

| havetried to show that the paradigm of domesti cation feedson ex post facto
reasoning that projects into the past the current configuration of international
relations. Thus, the treaty controversy arises from the fact that non-I1ndigenous
treaty parties shifted at one point from the rationde of reciprocity as a
fundamental principleof law. It focuses specifically on questionsof sovereigrnty
and peoplehood. Indigenous peoples maintain an international perspective on
treaties and in so doing reintegrate themselves in the “family of nations.” It is
their lack of aninternational legal personality that poses considerable problems
for them when faced with the necessity of reasserting claims in treaty
adjudication. States, on the other hand, have attempted to discount any
international reference on the strength of the paradigm of domestication. Y et
when considered in light of the history of international relations since the “age
of discoveries,” the legitimacy of that paradigm is challenged by significant
differences between international law doctrine and state practice. It is also
challenged by the fact that legal doctrine has tended to overstate the historical

8 1pid.
149 |pid. at 2.2.2 [emphasis added].
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depth of the eurocentric and positivist outlook characteristic of the heyday of
European colonialism and imperialism.

| also havetried to show that it is only in acknowledging Indigenous treaty
discoursefor what it is, on the basis of acritical approach to the historiography
of international relations that one can actually envisagethe “ restructuring of the
relationship” between Indigenous peopl es and states, as advocated by the Royal
Commission on Aboriginal Peoples. For treaty controversy, particularly given
the patent inequality of the parties invdved, places a burden on any future
“constructive arrangement” — to take up a term added belatedly (upon the
initiative of the Canadian government) to the mandate of the Special Rapporteur
of the U.N. study on treaties between Indigenous peoples and states.

The main theoretical and methodological adjustment required by such an
acknowledgment concernstheimplicit politics of legal positivism, notably, the
complicity between liberal culturdism and the paradigm of domestication, as
expressed in superficial culturalist adaptations to account for collective rights
inamanner that does not threaten the liberal doctrine. Given thefailure to date,
of that doctrinein solving the predicament of “indigenousness,” one must ook
critically at thefunction of cultural difference (or “otherness’) inthe production
of facts of law. In this regard, the issue of Indigenous treaties reflects the
predicament tout court of Indigenous peoples in former European settler
colonies. In colonial times, these peoples weredenied their rightsbecause they
were considered to be too different from the settler society; at present, they
continue to be denied their rights for being no longer different enough.

By virtue of the paradigm of domestication, cultural difference has been
consistently invoked by states to contest Indigenous rights, especially when it
wasamatter of state obligations vis-a-vis|ndigenous peoples. But thisamounts
toapolitical statement rather than compliance withstandards of law. Aslong as
the makers and interpreters of law see their principal role in justifying state
sovereignty over Indigenous peoples, law is inherently political. Thisis not a
truism. If it were, the ongoing debate on treaty rights, extinguishment and
related issues — whether in Canada or elsewhere — would take a different
direction.
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