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CANADA’SCHARTER OF RIGHTS:

PARADIGM LOST?

Lorraine E. Weinrib’

The author sets out the judicial role that is
appropriate in the analysis of rights claims
under the Canadian Charter of Rights and
Freedoms. Thisjudicial roleis appropriate, she
argues, because it fulfills the specific remedial
pur poses of the Charter, offersthe best reading of
the Charter’s text against the background of its
drafting history, and reflects the particular
model of rights-protection that the Charter was
designed to incorporate, i.e, the model
embedded in post-Second World War
constitutionsand international rights-protecting
instruments. Whilethe Supreme Court of Canada
initially adopted this judicial role (by applying
purposiveinter pretation of therightsguarantees
and only principled and normativeapplication of
thelimitation clause), somejudgeslater departed
from it, preferring a more deferential approach
for rights claims embedded in a socio-economic
context. The author argues that this deferential
approach is inappropriate for the Charter for a
number of reasons. Asa matter of constitutional
interpretation, it lacks any foundation in the
Charter’ s political history, text or chosen model
of rights-protection. Asa matter of constitutional
history and theory, it imports as generic an
outdated, misconceived, and parochial American
constitutional paradigm.

L’auteur donne les grandes lignes du role
judiciaire qui convient a [I'analyse des
revendications de droits en vertu de la Charte
canadienne des droits et libertés. Elle estime que
cerdlejudiciaire estindiqué parce qu’il répond
au besoin de recours spécifique de la Charte,
gu'il constitue la meilleure lecture du texte dela
Chartepar rapport au contexte desa préparation
et qu'il traduit un modéle particulier de
protection des droits que la Charte, de par sa
conception, doit incorporer, cest-a-dire le
modele ancré dans les constitutions et les
instruments internationaux de protection des
droits de I'aprés-guerre. Bien que la Cour
supréme du Canada ait d’abord adopté ce
modele judiciaire (en appliquant une
interprétation fonctionnelle aux garanties des
droitset en adoptant uniquement uneapplication
de principe et normative de la clause limitative),
certains juges s en sont écartés, préférant une
démarche plus déférentielle pour les
revendications de droits ancrés dans le contexte
socio-économique. L’auteur estime que cette
démarche déférentielle ne convient pas a la
Charte et ce, pour un nombrederaisons. En tant
gu'’ inter prétation constitutionnelle, il lui manque
les fondements de I'histoire politique de la
Charte, qu'il sagisse du texte ou du modele
choisi de protection des droits. En tant
gu’ histoire ou théorie constitutionnelle, elle est
importante en tant que paradigme
constitutionnel générique du genre paroissien
américain, démodé et peu judicieux.

Professor, Faculty of Law and Department of Political Science, University of Toronto.
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120 Lorraine E. Weinrib

Theintention of a Charter isto limit the scope of the legislature and Parliament in relation
to the fundamental rights of Canadian citizens.

...the very denomination of certain interests as ... rights means that any interference should
be kept to aminimum. In this sense proportionality isa natural and necessary adjunct to the
recognition of such rights.?

l. INTRODUCTION

With the adoption of the Canadian Charter of Rightsand Freedoms,* Canada
joined the family of nations operating under a post-Second World War regime
of rights-protection. This step marked the culmination of decades of discussion
about the nature of rights and, as the debate matured, the institutional structure
necessary to protect rightseffectively in Canada. Thechallengewasto transform
Canada' s federa, parliamentary democracy into a modern, rights-protecting
polity. Unlike other states making thistransition, Canadadid not create aspecial
constitutional court or reconstruct its political institutions. It vested the new
judicial review function in the existing courts and, in addition, marked out an
innovative constitutional role for the established legislatures. Thisinstitutional
continuity reflected two factors. First, the adoption of Canada's Charter of
Rightsand Freedoms occurred without the precipitating eventsthat have pushed
other nationsto this step, such asrevolution, defeat in war, or reconstruction of
government at the end of a regime, for example apartheid or communism.
Second, the new arrangements were negotiated by those who held power under
the old arrangements. Nonetheless, the Charter effected a revolutionary
transformation of the Canadian polity involving every public institution. The
Supreme Court became the subject as well as the magor agent of this
transformation, mandated to bring the entire legal system into conformity with
acomplex new structure of rights-protection.

The centrepiece of the new arrangementsliesin the Charter’ sfirst section:*

Special Joint Committee of the Senate and of the House of Commons on the

Constitution of Canada 1980-81, 38 Proceedings (Justice Minister Jean Chrétien)

[hereinafter Proceedings].

P. Craig & G. de Bdurca, EU law: text, cases, and materials (New Y ork: Oxford

University Press, 1998) at 351.

8 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.

*  lbid. ats. 1.
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Canada s Charter of Rights 121

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out
in it subject only to such reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society.

This guarantee-and-limitation clause, despite its distinctive features, bringsthe
Canadian Charter within the pattern of rights-protecting instruments adopted
since the Second World War. The prototype for these instruments, the two
century old United States Bill of Rights, has no parallel provision. It set down a
list of constitutional guarantees primarily as negations of legislative authority,
and made no specific provision for judicia review. The modern documents, in
contrast, envisage the positive role of the state assuring the rule of law, the
essentials of libera democracy, and the foundations for general welfare in a
multicultural, pluralist society. This extended dimension is given effect in part
by awider range of rights and freedoms guaranteed against the legislature and
the executive. It isfurther secured by specification of the exclusive grounds on
which the state is permitted to limit the operation of those guarantees. Judicial
review isan integral and indispensable part of this model having asits purpose
theimposition of the new rights-based values on every exercise of public power.

Constitutional rights embody the bedrock principles of post-Second World
War libera democracy. Experience in the operation of rights-protecting
instruments has demonstrated that it isthese principles, not their crystallization
as rights, which must be regarded as absolute. To this end, the constitutional
arrangementsdo not permit the stateto abrogate theserightsaltogether but allow
limits on restricted grounds. Limitation differs from abrogation in the way that
an exception to arule differsfrom the absence of therule. A limitation atteststo
the primacy of that which it limits and maintains some conceptual continuity
with it, coming into play only upon demonstration of stringent justifying
conditions. In contrast, abrogation nullifies that which it abrogates. It is the
traditional role of courtsto sustain thisdistinction wherever it arisesin our lega
system.

Limitation provisions in rights-protecting instruments thus give legal
expression to the common body of principles underlying the guarantees and the
permitted basisfor their l[imitation. They do not mark a boundary beyond which
the exercise of plenary legidative authority reasserts itself, excluding the
normative force of these principles. In operation, limitation provisions require
demonstration by the state that any measure diminishing the enjoyment of the
rights conforms to the principles, encapsulated in the formula for permitted
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122 Lorraine E. Weinrib

limitation, that underlietherightsthemselves. Onthisbasis, the normativeforce
of the guarantee of the rights continues into the limitation analysis because:®

... the ultimate objective of the limitation clauses is not to increase the power of a state or
government but to ensure the effective enforcement of the rights and freedoms of its
inhabitants.

The express statement of the exclusive grounds of limitation in modern
instruments creates the opportunity for a reasoned and coherent judicial
elaboration of thetermsof limitation consi stent with the principlesinforming the
document as awhole. Thejudges responsibility isto interpret and apply these
terms, not to defer to the legitimacy of the policy-making function of the
representative, accountable legislature or to roam at large among considerations
of their own choosing. When abill of rightsis silent as to the permissibility or
basis of limitation on rights, it leaves the scope and limitation of rights to
judicial development. Proponentsof plenary legislative power canallegethat the
judges, even when asserting the core values of liberal democracy, usurp the
political role or imposetheir own personal values. Lacking asufficient response
to this charge, judges may find themsel ves strongly tempted to treat the rights
guarantees as encroachments on the working of democratic institutions, and to
defer. These patterns are evident in many rights-protecting systemsfromtimeto
time and, some might say, sharply demonstrated by trends under the United
States Bill of Rightsin the aftermath of the Warren Court’ sattemptsto bring that
instrument into conformity with the postwar model of rights protection.

Initsinitial judgmentsunder the Canadian Charter of Rightsand Freedoms,
the Supreme Court of Canadarespected the postwar structureof rights protection
embedded in its first provision and began to work out the requisite rules of
interpretation, legal presumptions, and conceptionsof institutional roles. Central
to thislegal analysiswasthe Court’ sunderstanding that its responsibility wasto
secure the rights guarantees as supreme law and to ensure that the limitation
function enjoyed normative continuity with therights. It began to apply teststhat
derive from the postwar systems of rights protection, most notably those that

A.C.Kiss, “PermissibleLimitationson Rights” inL. Henkin, ed., The International Bill
of Rights: The Covenant on Civil and Political Rights(New Y ork: ColumbiaUniversity
Press, 1981) 290 at 310. The Supreme Court has endorsed the idea that a complex web
of inter-related, fundamental principles, including those embodied in the Charter, stand
as the strongest norms of the Canadian Constitution. These principles operate as
interpretive and supplementary, normative standards, enforced by the judiciary asis
necessary: Reference Re Secession of Quebec, [1998] 2 S.C.R. 217; Provincial Court
Judges, [1997] 3 S.C.R. 3; Re Provincial Court Judges (No.2), [1998] 1 S.C.R. 3.
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Canada s Charter of Rights 123

comeunder therubricof “legality” and“proportionality.” Thesetestsrequirethe
state to justify any encroachment on guaranteed rights as prescribed by law,
suitable, necessary and lacking excess. Some members of the Court, however,
opposed these developments. They saw in the postwar model an unwarranted
expansion of judicial power at the expense of |egislatures and the executive, and
introduced amorerelaxed and deferential mode of Charter review. The Charter
was not to fetter thelegislaturewhen it worked asmediator, resol ving competing
claims asserted primarily by groups, often including the clams of vulnerable
people, for limited resources in a complex and ultimately unknowable world.
Rigorous constitutional scrutiny to preserve traditional ideas of justice was
acceptableonly inthoseinstanceswhereanindividual asserted rightsagainst the
state, the paradigm situation being thecriminal process. But eveninthiscontext,
deference often seemed appropriate. This deferential approach, in which rights
enjoy no distinctive, protected status, now vies for dominance with the Court’s
original, postwar approach.

In this paper, | develop a critique of the deferential approach to judicial
review under the Charter. Firgt, it disregards the prolonged, well-informed and
remarkably participatory debate that led to the Charter’s adoption. Particularly
it disregards its fully and publicly articulated remedial purpose: to withdraw
certain interests, denominated as constitutional rights and freedoms, from the
give and take of the ordinary political process. Second, it failsto take seriously
the written product of that debate. The deferential approach in effect creates a
hierarchy of rights lacking any discernible basis in the text and ignores the
differentiation between rights that the text does make. It aso disregards the
carefully chosen terms of the limitation formulation, drafted in publicly
televised, parliamentary proceedings. That text was expressly designed to
include the technical legal language of the postwar instruments in order to
deliver the effective regime of rights-protection desired by Canadians generally
and, in particular, sought by thoseto whom the previous|ack of rights-protection
mattered most.

Disregard of remedia purposes and text leads to the third failing:
insensitivity to the Charter’ sreconstruction of institutional roles. The advocates
of deference cede the primacy of guaranteed rights and freedoms to ordinary
politicson the ground that the representative, accountablelegislatures must take
responsibility for the political choicesrequired. In effect, the polity revertsto the
legislative policy-making role that the Charter was designed to redesign. This
responseto the standard critiquesagainst judicial review ignoresthefact that the
distinctivefeatures of the Charter, notably the postwar limitation clause and the
made-in-Canada legidative override or notwithstanding clause, restructure
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124 Lorraine E. Weinrib

ingtitutional responsibilities. Judicial deference to the legislature may be the
conclusion of analysis of a Charter claim. It is not a pre-emptive strike.

Themost interesting features of the Charter aretherolescast for the existing
Canadian courts, executive and legislatures. These new roles do not merely
continue the pre-Charter functions of Canadian legidatures. Nor do they
recapitulate the institutional features of older rights-protecting instruments,
which attracted the charge of undermining and debilitating the democratic
function. The Charter’s institutional structure is designed to respond to that
critique. First, the Charter provides amuch clearer normative foundation to the
rights, including the statement that Canada is to be a “free and democratic
society,” as well as interpretive directives on gender equality and the
preservation and promotion of multiculturalism. Second, it withdraws those
rights from the reach of ordinary politics. Third, the Charter does not merely
contract state power or denigrate the political process. It expands and enhances
political power by establishing a new form of extraordinary constitutional
politics, situated in between court determinations of rights violations and
constitutional amendment: the temporary, legislative suppression of named
guarantees by ordinary legislative majority. The Charter thus does not
precipitate a simplistic confrontation between judicially enforced rights
guarantees and | egidlative supremacy. Fourth, in place of that confrontation the
Charter establishes a complex, normative partnership model, in which courts,
the executive and legislatures, each working to itsinstitutional strengths, carry
interlocking constitutional mandates to sustain and devel op the basic elements
of amodern, liberal democracy.

Thedesiretorefashionthemost basi ¢ structure and traditional working of our
inherited constitutional arrangements is not unique to Canada. It is part of a
postwar global phenomenon that isreworking our received ideas of national and
legislative sovereignty. Commenting on developmentsin publiclaw in England,
in the absence of abill of rights, Sedley J. has described judicial transformation
of the organic British constitution in similar terms:®

®  Hon. Sir S. Sedley, “Human Rights: a Twenty-First Century Agenda”’ [1995] Public
Law 387 at 389. See also X Ltd. v. Morgan Grampian Ltd., [1991] A.C. 1 at 48, per
Lord Bridge of Harwich: “1n our society therule of law restsupon twin foundations: the
sovereignty of the Queen in Parliament and the sovereignty of the Queen’s courtsin
interpreting and applying the law.” For similar approaches see T.R.S. Allan, Law,
Liberty and Justice: The Legal Foundations of British Constitutionalism (Oxford:
Clarendon Press, 1993); and M. Loughlin, Sword & Scales: An Examination of the
Relationship Between Law & Politics (Oxford: Hart Publishing, 2000).
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Canada s Charter of Rights 125

... we have today both in this country and in those with which it shares aspects of its political
and judicial culture anew and still emerging constitutional paradigm, no longer of Dicey’s
supreme parliament to whose will the rule of law must finally bend, but of a bi-polar
sovereignty of the Crown in Parliament and the Crown in its courts, to each of which the
Crown’ sministersare answerable— politically to Parliament, legally to the courts. That the
government of the day has no separate sovereignty in this paradigm is both axiomatic and
a reminder of the sharpest of all the lessons of eastern Europe: that it is when state is
collapsed into party that democracy founders.

This essay argues that the calls for pre-emptive judicial deference to the
ordinary political process severs the Charter from its political genesis, itstext,
itschosen model s, itsinstitutional structure, anditsearly interpretationinfidelity
to a fixed constitutional theory that no longer animates the Canadian
constitutional order. Part 1l of the essay outlines the features of the postwar
model and notes the congruence of section 1, the Charter’s guarantee-and-
limitation clause, with those features. Part 111 examines the development of the
limitation formulation in the proceedings of the 1980-81 Joint Committee of
Parliament, following the model of postwar rights-protecting instruments, and
the subsequent creation of thelegislative override or notwithstanding clause.” In
Part 1V, the paper contrasts the full integration of the postwar model for
limitation, in the Court’ s early interpretation of its role under the Charter, with
the deferential counter-revolution. In conclusion, in Part V, | suggest that the
Court could best fulfil the values of democracy championed in the revisionist
approach by retracing its steps and returning to the Charter’s text, remedial
purposes and adopted model of rights-protection.

. THE POSTWAR MODEL

Thepostwar model of rights-protection, expressy incorporated into Canada’ s
Charter, developed in the aftermath of the Holocaust, as a reaction against a
fascist legal system that imposed law without rights.® Designed to protect the
most basi ¢ elements of human freedom and dignity against state encroachment,
in the shadow of their utter denial, the postwar rights-protecting instruments,

7 Supranote3ats. 33.

L.Henkin,“A New Birth of Constitutionalism: Genetic | nfluences and Genetic Defects”’
(1993) 14 Cardozo L. Rev. 533 at 537; U. Reifner, “The Bar in the Third Reich, Anti-
Semitism and the Decline of Liberal Advocacy” in F.C. Decoste & B. Schwartz, eds.,
The Holocaust’'s Ghost: Writings on Art, Politics, Law and Education (Edmonton:
University of Alberta Press, 1999) 262.
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126 Lorraine E. Weinrib

both national and international, constrain governments to respect equal
citizenship in the pluralist and multicultural nation state.’

The central feature of the postwar system is the guarantee of named rights
andfreedomsagainst the state, interestsdeemed essential to equal human dignity
in modern society.’® The guarantees take effect as higher law, either as
constitutional protections or as international norms to which nation states
subscribe. The postwar, rights-protecting instruments do not regard the
individual as disembodied or abstracted from human community, nor do they
regard the state as intrinsically hostile to human flourishing. These instruments
regard the right-holder as a unique individual whose persona identity is
embedded in a given or chosen community, including the family, within a
democratic and rights-respecting society. Thissystem of rights protection works
to maximize the conditions under which human beings flourish by both
commanding and restricting the exercise of state power.*

These higher law guarantees, whether national or international, are not
absolute. To accommodate the functioning of the modern active state that
provides the context in which we live our lives, and to afford the fullest
realization of the principles of libera democracy, the postwar system makes
room for permitted limits upon, but not abrogation of, therightsand freedoms.*
These limits on rights stand as exceptions to the most basic and fundamental
entitlements enjoyed by members of a libera democracy. To legitimate such
exceptions, the postwar model requires the state to bear a strict burden. It must
utilizeitsdeliberative, accountableand representative machinery. It must engage
in an exercise of justification, adjudicated by independent judges on a case-by-
case basis. Judicial independence means that the government cannot decidein
its own cause, as would follow in a system of legislative supremacy.
Adjudication meansthat the government must be prepared to justify, not ssimply

® R.Marcic, “Duties and Limitations Upon Rights” (1968) 9 J. Int. Comm. Jurists 59 at
61, with reference to both the German Constitution and the Universal Declaration of
Human Rights.

The question of application of rights protection to private law, with full comparative
references, isilluminatedin Justice A. Barak, “ Constitutional Human Rightsand Private
Law” (1996) 3 Rev. Const. Stud. 218. For a discussion of indirect application of the
Charter to private law, see L.E. Weinrib & E.J. Weinrib, “Constitutional Values and
Private Law in Canada” in D. Barak-Erez & D. Friedmann, eds., Human Rights in
Private Law (Oxford: Hart Publishing, 2001).

Marcic, supra, note 9 at 61ff.

Marcic, supra note 9 at 64-65; P. Sieghart, The International Law of Human Rights
(Oxford: Clarendon Press, 1983) at 88, 91.

10
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Canada s Charter of Rights 127

explain or offer excusesfor, any infringement of rights, in acourt of law, on the
basis of evidence and argument.*®* Adjudication by an independent judiciary
allowsfor limitation in away that preserves the normative primacy of theright.

Limitation analysi spreci pitatestwo sequencedinquiries.* First, theprinciple
of legality, asaformal matter, requiresthe state to embody any limitation on the
guaranteed rights in general laws, the product of the recognized law-making
institutions. In most instances this requirement offers the subject the protection
derived from the working of the public, published, representative, accountable
legidative process and from the general application of the laws produced. In
common law jurisdictions, it also provides the possibility of judge-made rules
predicated upon the principled evolution of the common law. Unconstrained
executive discretion or undisclosed rulemaking fail to meet the standard. The
basic idea emanates from the rule of law: the authority, accessibility,
intelligibility and predictability of a system of legal rules as they impact on the
individual .

Second, the principleof legitimacy takestheanaysisbeyond themoreformal
aspirations of law creation to include principles of justice.’® Rights are not
absolute. Encroachments are permitted, but only as justified exceptions, that is
as encroachments on the right but not on the underlying value-structure of the
rights-protecting polity.*” Thisresult follows from the understanding that limits

N. Strossen, “Recent U.S. and International Judicial Protection of Individual Rights: A
Comparative Legal Process Analysisand Proposed Synthesis” (1990) 41 Hastings L .J.
805 at 857.
14 E.-1.A. Daes, “Restrictions and Limitations on Human Rights’ (1971) 3 René Cassin
Amicorum Discipulorumque Liber 79 at 84-85.
% F.G. Jacobs & R.C.A. White, The European Convention on Human Rights (Oxford:
Clarendon Press, 1996) 302-304. Sieghart, supra note 12 at 91-92. The Siracusa
Principleson the Limitation and Derogation Provisionsin the International Covenant
on Civil and Political Rights, E/CN.4/1985/4 Annex, nos. 15-18, reprinted in (1985)
7 Hum. Rts. Q. 3.
“The criterion which determines the boundaries of human rightsis not law (especially
written law) but justice.” O.M . Garibaldi, “General Limitations on Human Rights: The
Principle of Legality” (1976) 17 Harv. Int’l L.J. 503 at 517.
“...[T]he basic liberties constitute a family, the members of which have to be adjusted
to one another to guarantee the central range of these liberties ... [T]he mutual
adjustment of the basic libertiesisjustified on grounds allowed by the priority of these
liberties as a family, no one of which isin itself absolute. This kind of adjustment is
markedly different from a general balancing of interests which permits considerations
of all kinds — political, economic, and social — to restrict these liberties, even

16

17
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128 Lorraine E. Weinrib

sharethe same normative foundation astherightsthemsel ves. Limits operate to
“provide equivalent protection to the rights and freedoms of others, or for the
protection of other legal interests which are essential if man isto continue to
enjoy hisrights and freedoms.”*® Because they congtitute the foundation of the
liberal democratic state, therightsand their justified limits do not underminethe
legislative prerogative of governments holding atemporary electoral mandate.

Limitation clauses express these features of the postwar model in a variety
of ways. Reference may be made to specific, permitted grounds of limitation,
such as morality, public order, the genera welfare or democracy — the
traditional “police powers’ of the sovereign state — or to more genera or
abstract formulations. Some limitation clauses apply to al the guaranteesin the
instrument; others attach to specific guarantees. The common thread is the
stipulation of an exclusive, objective basisfor limiting rights.'® These variations
offer different expressions of the basic commitment to alegal system in which
laws operate within the “framework of individual rights” — and not the other
way around.®

Limitations, asnormative exceptionsto therights, present questions separate
from the scope of the right itself. Inasmuch as they are exceptions, the
independent courts deal with each assertion of limitation individually, reading
theexclusive groundsof limitation narrowly and restrictively, against the state.
To successfully justify limitations on the rights guaranteed, the state carriesthe
burden of demonstrating that the impugned measure forwards the purposes of a
society committed to equal human dignity. It is not enough to demonstrate that
theimpugned measure enjoysthe support of themajority or conferstheblessings
of utility.

regarding their content, when the advantages gained or injuries avoided are thought to
be great enough.” J. Rawls, Political Liberalism (New Y ork: Columbia University
Press, 1993) at 358-59.

Marcic, supra note 9 at 67, with reference to both the German Constitution and the
Universal Declaration of Human Rights. Kiss, supra note 5 at 290.

¥ Jacobs & White, supra note 15 at 301-302.

2 «At the beginning, individual rights were applied only within the framework of law. In
our time laws are only applied within the framework of individual rights.” Daes, supra
note 14 at 84.

Kiss, supra note 5 at 290; Jacobs & White, supra note 15 at 302; Marcic, supra note
9 at 65.

18

21
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Canada s Charter of Rights 129

The postwar instruments stipulate that the limitation must be “ necessary in
a democratic society,” the standard that provided the model for the Charter’s
requirement that the state demonstrably justify limits on rights “in a free and
democratic society.” The key point hereisthat the reference to “democracy” in
this context does not denote the expansiveness of unrestrained majority rule. It
has normative, substantive, rather than procedural content, connoting a polity
that constrains every exercise of power to the rule of law, to the principles of
liberal democracy, and to the idea of equal human dignity.? Express provision
for limited limitations on rights does not therefore subordinate the guarantee of
rightsto ssmplemajority ruleor to the satisfaction of the most preferences, or the
most intense preferences, of the elected members of the legisature or the
electorate. Instead, the “democratic society” standard refers back to the
principles of rights-protection.

In the international system, “democratic society” clauses have a standard
interpretation. As John Humphrey observed, the addition of such aclauseto the
Universal Declaration of Human Rights® reflected the desire to put “somereal
limits on limitations of the exercise of freedom.”** These real limits are
understood to incorporate the principles of the Charter of the United Nations,®
the Universal Declaration of Human Rights, and the Covenants on Human
Rights.” Under the European Convention on Human Rights,?” for example,
“democracy,” as a ground of limitation, connotes the common heritage of
European countries in respect to the rule of law, the values of pluralism,
tolerance and broad-mindedness, equality, and liberty. This concept promotes
self-fulfilment and the commitment to political freedom and individual rightsas
amoderating force on the state.?® Noting that it may appear circular to protect
rightsin ademocracy subject to a standard of democracy, Professor Humphrey
describesthe“viciouscircle” as“ more apparent than real.”# The product of the

2 Marcic, supra note 9 at 70: “the words ‘in a democratic society’ ... introduce a further

normative element.”

Z  GA.Res. 217(l11), UN GAOR, 3d Sess., Supp. No. 13, UN Doc A/810 (1948) 71.

2 J.P. Humphrey, “The Just Requirements of Morality, Public Order and the General
WelfareinaDemocratic Society” in R.St.J. Macdonald & J.P. Humphrey, The Practice
of Freedom: Canadian Essayson Human Rightsand Fundamental Freedoms(T oronto:
Butterworths, 1979) 137 at 147.

% 26 June 1945, Can T.S. 1945 no. 7.

% §1.L.M. 360. Kiss, supra note 5 at 306—7, Strossen, supra note 13 at 850.

27 (1994) 33 Y.B. Eur. Conv. H.R. 274-83.

3 Kiss, supra note 5 at 306, Sieghart, supra note 12 at 93.

2 Humphrey, supra note 24 at 147.

2002
Revue d’ éudes constitutionnelles



130 Lorraine E. Weinrib

democratic processis checked in order to realize a substantive understanding of
democracy.*

The “necessary” qualification of the democracy standard is clarified by
distinguishing it from both a more rigid and aless demanding standard. It does
not require the state to prove that its policy is “indispensable’ or “absolutely
necessary,” but it does require something more than merely showing that the
measureis“reasonable,” “desirable,” “ordinary” or “useful.”* Language found
helpful to convey the requisite standard stipulates the need for “pressing social
need” inthecircumstancesand “justification.” ** Further el aboration emphasi zes
the objective quality of the analysis, the burden of justification on the state, the
proportionality of the impugned measure to its legitimate objective and its
minimal restriction on theright in servicing that objective.® The central pointis
that the ordinary political process, and the values of tradition, expediency,
efficiency and cost containment will not satisfy thetest. Nor will aresult prevail
if some members of society aretreated as having less than equal human dignity.
It isnot permissibleto treat some individuals asless worthy by sacrificing their
rightsin order to benefit others.

Theinternational postwar instruments also employ amargin of appreciation,
which broadens the basis for encroachments on rights guarantees. This
consideration marks respect for the separate national sovereignties of the
participating states as well as their different cultures and traditions, while
stipulating devel opment towards the values that inform the rights guarantees.®

% G.H.Fox & G. Nolte, “Intolerant Democracies’ (1995) 36 Harv. Int'l L.J. 1.

31 Kiss, supra note 5 at 308; Sieghart, supra note 12 at 93, Jacobs & White, supra note
15 at 307.

Sieghart, supranote12 at93. B.B. Lockwood et al., “ W orking Paper for the Committee
of Expertson Limitation Provisions” (1985) 7 Hum. Rts. Q. 35 at 52; Jacobs & White,
supra note 15 at 306—-308.

See Craig & de Burca, supra note 2; Siracusa Principles, supra note 15, nos. 10-14.
There is a burgeoning literature on proportionality. See e.g. E. Ellis, The Principle of
Proportionality in the Laws of Europe (Oxford: Hart Publishing, 1999), N. Emiliou,
The Principle of Proportionality in European Law: A Comparative Study (London:
Kluwer Law International, 1996); G. de Burca, “Proportionality and Wednesbury
Unreasonableness: The Influence of European Legal Concepts on U.K. Law” (1997)
3 Eur. Public L. 561; J. Schwarze, European Administrative Law (London: Sweet &
Maxwell, 1992) c. 5.

Strossen, supra note 13 at 857, n. 252: “Courts within a single country should not feel
it necessary to exercise self-restraint ... since rulings by domestic courts do not entail
any threat to national sovereignty.”
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The doctrine providesflexibility in situations of emergency best appreciated by
persons most familiar with and close to the particular circumstances, for
guestions deeply rooted in the particular national life of a nation state, and for
special situationswhere anissue has prompted awiderange of different national
approaches. Itspurposeispragmatic. A uniform, pan-European system of human
rights must develop incrementally, upon “the fragile foundations of the consent
of the Contracting Parties.”* Commitment to the guarantees has to be secured
without abandoning the principles of narrowly construing limitations or
perpetuating the “ideas and conditions prevailing at the time when the [rights-
protecting] treaties were drafted.”*

The postwar model does not simply negate state power. It delineates the
ingtitutional mechanismsthat transform a system of |egislative sovereignty into
a system of constitutional supremacy. Once this transformation is effected, the
fact that ameasureisthe duly enacted product of the legislative process satisfies
at most only the initial inquiry as to legality. The mere exercise of legidative
authority, therefore, only moves the limitation inquiry to the next stage, where
the courtsengagein substantive examination of constitutional legitimacy. At that
point the state must proveits preferred policy to be ajustified exception to the
guaranteed right, by demonstrating its compatibility with the basi c requirements
of rights-protection. These requirements encompass both the equal human
dignity of all members of society as holders of rights and the wider exigencies
of an effective rights-protecting system. Although the inquiry goes beyond
guestions of procedure, fairness, or jurisdiction, it does not enter into the actual
merits of the impugned measure.

Thetext of section 1 of the Canadian Charter of Rightsand Freedomsfully
exemplifiesthesefeaturesof thepostwar model. Theinitial prerequisitefor valid
limitation requires that the state prove “ prescription by law.” If this stipulation
IS met, the second, substantive requirement arises: proving that the impugned
measure is “reasonable’ and “demonstrably justified in a free and democratic
society.” The exceptiona nature of a measure limiting rightsis reflected in the
stringent requirement of justification, i.e., reasonable limits and demonstrable
justification. The forum for justification, as other sections of the Charter make
clear, is a court, which adjudicates infringements on a case-by-case basis,
invalidating measures that do not conform to the requirements of section 1. The

% R.St.J.Macdonald, “TheM argin of Appreciation” inR.St.J. Macdonald et al ., eds., The
European System for the Protection of Human Rights (Dordrecht: M artinus Nijhoff,
1993) 83 at 123.

% Jacobs & White, supra note 15 at 38.

2002
Revue d’ éudes constitutionnelles



132 Lorraine E. Weinrib

ultimate standard is that of a“free and democratic society,” a phrase that refers
not to the mgjoritarian institutions of the state, but to the polity asthe repository
of theentireensemble of rightsand the preconditionsfor their effective exercise.

The congruence of the limitation formulain section 1 of the Charter and the
postwar model is not mere coincidence. At the final stage of the drafting of the
section, the postwar model was deemed essential to the achievement of the new
Charter’ sremedial purposes— to create an effective and | egitimate system for
judicia review of rights violations in lieu of legidative supremacy. The
limitation formula was recast to conform to the postwar mode, replacing a
weaker version that would have ceded rights guarantees to majoritarian
preferences of any kind. These devel opments are the subject of the next section

of this essay.

1. THE EVOLUTION OF CANADA'S LIMITATION CLAUSE: FROM
POLITICS TO LAW

Canada s Charter grafted a constitutional rights-protecting system onto a
constitutional framework that was partly unwritten, in the tradition of British
constitutionalism, and partly written, to establish the institutional structure of a
new parliamentary, federal system of government in 1867. While the Charter
project had a number of stimuli, the widely perceived inability of the existing
legal system to protect the fundamental values of liberal democracy provided
significant momentum.®” The public debate that preceded the adoption of the
Charter revealed widespread dissatisfaction with aconstitution largely silent as
to these values. Other parts of the legal system — the common law, statutory
rights codes (provincia and federal), administrative law as well as the federal-
provincia division of powers — had showed promise from time to time but
ultimately proved inadequate. Proposal sto add a system of rights protection, to
stand supreme over the routine exercise of public authority, precipitated
discussions asto the comparative competence of courtsand legislaturesto serve
the desired end with extensive reference to the experience of other countries as
well asto Canadd s international obligations.

$7  L.E.Weinrib, “ Trudeau and the Canadian Charter of Rightsand Freedoms: A Question
of Constitutional M aturation” in A. Cohen & J.L. Granatstein, eds., Trudeau’ s Shadow:
The Lifeand Legacy of Pierre Elliot Trudeau (T oronto: Random House Canada, 1998)
257; L.E. Weinrib, “ The Notwithstanding Clause: the loophole cementing the Charter”
(1998) 26 Cité Libre 47.
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In the final stages of the debate, the draft text delineating these functions
attracted a remarkable degree of attention precipitating what was, in effect, an
intensive national seminar on the substantive content and institutional structure
of the modern constitutional state. Politicians wary of any reduction in their
powers found themselves pitted against individuals and groups intent on
securing precisely such restrictions. The question of institutional legitimacy
figured so prominently that thefinal text of the Charter includesacomplex array
of institutional directives. These directives mark one of the distinctive features
of the Charter. They set it apart from older texts such as the United States Bill
of Rights, which doesnot refer tojudicial review, aswell asfrom modern rights-
protecting instruments, which do formally establish judicial review but set down
lessinstitutional detail. Other countries, deliberating later on the same questions
in their own national contexts, have considered the Canadian Charter as a
distinctive model. Some have followed Canada’' s example, notably Israel and
South Africa, where the combination of novel and traditional elements in the
Canadian Charter have found new homes.

Since the Charter created no new institutions, such as a constitutional court
or new legislatures, these directivestake on particular importance. They indicate
that the Charter project, asfinally concelved and captured in text, contemplated
both the expansion and restriction of the functions of existing institutions. To
understand these changes one must keep several facts in mind. The Canadian
courts, since 1867, had exercised the authority to strike down laws that
transgressed the federal-provincia division of powers, which had the status of
higher law. Canada was thus no stranger to judicia review. In addition, the
discussions were well informed, not merely on the particular challenges that
Canadian society posed for the design of abill of rights. There were also many
references, both approving and disapproving, to the operation of well-
established, rights-protecting systems. Moreover, the recent disappointment at
thelimited reach of the statutory Canadian Bill of Rights,® on the one hand, and
theoverarching directivesof theinternational rights-protecting obligationsunder
the auspices of the United Nations, on the other, provided a framework that
brought the discussionsinto sharp focus. Canada sdebate, therefore, standsapart
from that which preceded the adoption of the United States Bill of Rightsin the
late eighteenth century or the formulation of rights-protecting systems in the
immediate aftermath of the Second World War. Canadians had the opportunity
to addresstheinstitutional questionsin great detail in the context of the mature,
stable, democracy of amodern welfare state. Indeed, it was the understanding of

% S.C. 1960, c. 44, reprinted in R.S.C. 1985, App. I11.
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thefull ramificationsof theinstitutional transformation proposed that fuel ed the
strong opposition mounted by eight provincia premiersto the project.*

The decades-long debate produced a fascinating series of proposals as to
ingtitutional role, some expansive and others restrictive. These rejected
alternatives shed light on the final design. They demonstrate that in following a
postwar trend, the Charter project did not ignore or dismiss concerns raised as
to the legitimacy of judicia review of legidation in a democracy.” On the
contrary, those involved in the Charter’s genesis took that controversy very
seriously and responded toiit. First, the Charter delineatesanarrow judicia role
that does not go beyond established legal modes of analysis. Second, it imposes
restrictionson policy choicesaccording tofoundational constitutional values, the
same values that legitimate democratic government and federalism. Third, it
gives governments the permission to depart from these restrictions upon
demonstration in a court of law that the breach has the form of law and is
justified according to constitutional principles. Fourth, it creates an override
power that permits a legislative majority to suppress selected guarantees
expressly, for theterm of itselectoral mandate, without establishing justification.
The procedural requirements imposed are more demanding than mere
prescription by law, in respect for the fundamental nature of the guarantees
suppressed, but less demanding than the extraordinary degree of political
consensus required for permanent constitutional amendment. These featuresdo
not usurp the legisative role or debilitate political institutions. Each moves
responsibility to the elected branch of government and ties the democratic
function to the values and principles that giveit legitimacy. At aminimum, the
standard critiques against judicia review must be reformulated in light of these
features.

TheCharter’ selaborateinstitutional structurebuildson the coreideathat the
Constitution, including therightsguarantees, issupremelaw. The Charter makes
explicit many of theinstitutional implicationsof thishigher law status, clarifying
elements that have attracted controversy in other systems of rights protection.
Section 52 of the Constitution Act, 1982 expressly stipulates that laws
inconsistent with the Constitution are “of no force or effect.” Other provisions
apply the supremacy directiveto thelegislatures and to the executive, aswell as

% W.S. Tarnopolsky, The Canadian Bill of Rights, 2d ed. (Toronto: McClelland &
Stewart, 1975).

4 C.R. Epp, The Rights Revolution (Chicago: University of Chicago Press, 1998); C.N.
Tate & T. Vallinder, The Global Expansion of Judicial Power (New Y ork: New Y ork
University Press, 1995).

Vol. VI, No. 2
Review of Constitutional Sudies



Canada s Charter of Rights 135

to the courts, whose task it is to determine the conformity of those laws to the
Charter’s guarantees. Section 32 imposes the obligation to comply with the
Charter’ s guarantees on governments and legislatures. Section 24 provides for
judicial review of rights clams, including a grant of wide remedia power.
Sections 25 to 29 supply interpretive directives, both preserving pre-Charter
entitlements and specifying the supervening values of multiculturalism and
gender equality.*

The most important elements of theinstitutional structure areto befound in
two companion clauses: section 1, the guarantee-and-limitation clause, and
section 33, the notwithstanding or override clause. To fully appreciate the
judicial role, one must understand both the relationship between these two
clauses and the considerations that informed the drafting of the limitation
formulawithin section 1, for which we have arich parliamentary record.

The historical material illuminates the ideas and models that informed the
Charter’s distinctive institutional features. First, the limitation formula,
following the postwar model’ slegality stricture, requiresthe state to formulate,
aslaw, any exerciseof power that limitsguaranteed rights. The secondisthat the
remedial aspirations for Canada s Charter adopt the postwar model of rights-
protection, in which the normativity of the guaranteed rights offers only one
level of constitutional guarantee. The other level is provided by the strict terms
of the limitation formula, which carry the normative content of the guarantees
into the strictures for permissible limitation. The third is that the legislative
override or notwithstanding clause, which applies only to certain rights,
precludes the need for judicial deference, or any margin of appreciation, in
applying thelimitation formula. For rights not subject to that clause, the Charter,
by implication, gives courts the last word unless the constitutional context is
transformed or the extraordinary consensus necessary for constitutional
amendment is satisfied. For the remaining rights, judges should not defer to the
legislature becausethat body itself hasthe power, by simple majority, toin effect
opt out of the guarantee for the term of its electoral mandate.

The limitation and notwithstanding clauses are the products of a political
debate that informstheir nature and design. The Charter marks the culmination
of contentious federal-provincial negotiations seeking agreement on a
constitutional text for incluson by amendment into Canada’'s written
constitution. The Charter project reflected Prime Minister Trudeau's dual
commitment toliberal democracy under theruleof law and anational citizenship

4 supra note 3.
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based on rights, including minority language rights designed to counter Quebec
nationalism.” Only New Brunswick and Ontario supported this initiative.
Combined in opposition, but not in motivation, were the remaining eight
provinces, including Quebec. The so-called “gang of 8” joined forces to resist
Trudeau’s Charter, melding a provincial rights agenda, including the Quebec
nationalist movement, to the desire to preserve legidative supremacy on the
British model.** Hoping that a consensus would emerge, Trudeau set in motion
a deliberative process in which committees of federa and provincial officias
worked toward a “best efforts’ draft, pending agreement on the project itself.
The eight provincial premiers remained recalcitrant, although opinion polls
indicated strong popular support for the Charter across the country, including
Quebec.*

Thedrafting process becameanatural battleground between the pro-Charter
and anti-Charter camps. When objection to the project gained strength,
opponents of the Charter secured agreement to remove rights, to diminish the
force of their guarantee, and to negate their content through wide limitation
clauses and provincial opt-out and/or opt-in clauses. When the political balance
shifted to those supporting rights protection, the rights proliferated and

2 Weinrib, supra note 37. Hon. P.E. Trudeau, “A Canadian Charter of Human Rights”

(January 1968) in A.F. Bayefsky, Canada’s Constitution Act, 1982 & Amendments: A

Documentary History (Toronto: McGraw-Hill Ryerson, 1989) at 51.

For narrative accounts see S. Clarkson & C. McCall, Trudeau and our Times, vol. 1,

The Magnificent Obsession (Toronto: M cCelland & Stewart, 1990); R. Sheppard & M.

Valpy, The National Deal: The Fight for a Canadian Constitution (Toronto: Fleet

Books, 1982); R. Romanow et al., Canada ... Nowithstanding: The Making of the

Constitution 1976-1982 (Agincourt: Carswell/M ethuen, 1984).

44 Sheppard & Valpy, ibid. at 52, 56, 68, 75, 99, 102, 108, 184. P.M. Sniderman et al.,
The Clash of Rights: Liberty, Equality, and Legitimacy in Pluralist Democracy (New
Haven: Y ale University Press, 1996) at 169, 171, 173, 190, 274, n. 13. “Asarecent poll
says’ TheGlobeand Mail (22 M ay 1981) A6; “ Seek more support, public tells Ottawa”
The Globe and Mail (13 December 1980) A1; “Civil liberties backed for women,
natives’ The Globe and Mail (19 December 1981) A4; “72% favour Charter of rights”
Winnipeg Free Press (10 November 1981) A4. This support has continued, see J.F.
Fletcher & P. Howe, “Canadian Attitudes toward the Charter and the Courts in
Comparative Perspective” (2000) 6 Choices 4; J.F. Fletcher & P. Howe, “Supreme
Court Cases and Court Support: The State of Canadian Public Opinion” (2000) 6
Choices 30.
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broadened, limitation clauses narrowed and the opt-in and opt-out conditions
disappeared.”

Oneéeement remained constant however. Every draft of the Charter included
express limitation formulations, reflecting the fact that the legitimacy of the
judicial role remained a strong concern. Sustained provincia opposition to the
Charter initiative eventually produced a compromise draft that subordinated a
range of rights to asingle, expansive limitation clause:*

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out
init subject only to such reasonablelimitsasare generally accepted in afree and democratic
society with a parliamentary system of government.

This version afforded marginal force to the rights guarantees. It did not even
require that limits on rights have the form of law, which would have offered
assurance that a measure restricting rights had passed through the legislative
process or worked through the principled reasoning of the common law. Its
vague language did not indicate any specific degree of “acceptance’ beyond the
vague word “general.” What would this mean: passage by a legislature? long-
standing application? presence in many of Canada slegal systems? presencein
other legal systems? presence in systemsthat honoured rights? On any reading,
this formulation failed to remedy the defects in the existing arrangements.
Canadian experience offered numerous examples of the general acceptance of
egregious rights infringements in their time and place. Indeed, it was precisely
the past acceptance of these now wholly discredited policies — based on
ignorance, prejudice, and tradition — that prompted widespread support for an
entrenched Charter. In the Joint Committee hearings on the Charter described
below, presenters dubbed this attempt at compromisethe “Mack Truck clause,”
connoting the expansiveness of permissible limitation on rights with theimage
of ahuge truck that could be driven at will through the Charter’ s guarantees.”’

4 L.E.Weinrib, “Of Diligence and Dice: Reconstituting Canada’s Constitution” (1992)
42 U.T.L.J. 207 at 218ff.

Bayefsky, supra note 42 at 766.

Proceedings, supranote 1, (12 December 1980) at 22:53. Theimagewas struck by Ms.
M onique Charlebois, who appeared before the Committee on behalf of the National
Association of Women and the Law, and was picked up by other presenters. The clause
was also condemned as a “bathtub section,” enabling politicians to pull the plug on
citizens' rights. Ibid., (9 December 1980) at 22:32.
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This draft text reflected the extent to which the governments supporting the
Charter were willing to compromise in order to achieve wider support. But the
opposing e ght provinces sought morethan adrafting victory; their objectivewas
to defeat the Charter project altogether.®®

The Conservative Party, the official opposition in the national Parliament,
hoping to give time for provincial efforts against the Charter project to
consolidate, secured the Liberal government’s reluctant agreement to put the
Charter into a parliamentary committee for public hearings. This move,
animated by coldness to the Charter project, proved to be the major turning
pointinitsfavour. For thefirst time, the* ordinary Canadians’ most affected by
the presence or absence of effectiverights protection in the Constitution had the
opportunity to do more than simply register their strong support for the Charter
to the pollsters. They had the opportunity to delineate, en masse and in
significant detail, the Charter they wanted.

This was not the first public forum on the Constitution. The Molgat-
MacGuigan Committee, a Specia Joint Committee of the Senate and House of
Commons on the Constitution of Canada, which reported in 1972 just after the
failure of the Victoria Charter*® proposal, had engaged avery interested public
intheissueof constitutional reform, including rights protection.® Thisand other
public airings of the issues had constituted a prolonged national seminar on
congtitutional reform. The numerous initiatives created momentum for
constitutional change as the circle of those involved widened beyond the usual
cast of federa and provincial politicians and their bureaucrats.

The Joint Committee of the Senate and House of Commons of 1980-81
created the opportunity for experts, representative groups and public interest
associations to voice the strong public support for the Charter project that

The “gang of 8" did support an amending formula for Canada’s constitution but not a
Charter. For the terms of their amending formula, see Bayefsky, supra note 42 at 806.
It is interesting to note that Premier René L évesque, the leader of the separatist party
in Quebec, agreed to this formula even though it did not give Quebec a veto over
constitutional change as did Trudeau’s version.

Canada. Constitutional Conference Proceedings, Victoria, British Columbia (14 June
1971) (Ottawa: Information Canada, 1971) 51-72.

Bayefsky, supra note 42 at 224-308. In just over two years the committee held 145
public meetings, 72 of which took place in 47 cities and towns and produced eight
thousand pages of transcript. W hile the public engagement was exceptional at that stage
of the constitutional wars, the committee regretted that it had not been able to tap the
views of disadvantaged Canadians.
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Trudeau’s Liberas had been nurturing through intensive promotion of their
“people’ s package” of reforms. The nationally televised sessions went on for
months, galvanizing further support for agovernment withstanding the friendly
fire of Charter supporters. Local, regional, nationa and umbrella groups,
organized on the common bonds of race, religion, nationa origin, ethnicity,
gender, aborigina status and disability, voiced their desire for effective rights-
protection. Their message wasthat the Charter should preclude repetition of the
many past failings of Canadian legislaturesand courtsto offer equal concernand
respect to all members of Canadian society.* Experts as well as public interest
associations dedicated to promoting equality and civil liberties submitted
detailed critiques of the draft text. They proposed amendments, citing other
rights-protecting systems as positive models and past failures to protect rights
in the Canadian system as tests for the new Charter to meet.*

This process resulted in dramatic changes to the guarantee-and-limitation
clause. There was strong consensus among presenters that the “Mack Truck”
formula would offer no effective protection of rights. As drafted, it would
preservelegislative sovereignty at judicial prerogative. Therecord of the courts
on the basic liberties and equality did not instill any more confidence than that
of the legislatures. Revision of the limitation formula thus became a high
priority, given that there would be no constitutional court to administer the
Charter and no alteration of the existing political institutions. The limitation

51 Presenters included the Canadian Advisory Council on the Status of Women, the

National Action Committee on the Status of W omen, the Canadian Association for the
M entally Retarded, The Association of Franco-M anitobans, the Coalition of Provincial
Organizations for the Handicapped, the National Association of Japanese Canadians,
the Ukrainian Canadian Committee, the Inuit Committee on National |ssues, the Native
Women's Association of Canada, the Native Council of Canada, the Canadian
Federation of Civil Libertiesand Human Rights Associations, the National Association
of Women and the Law, the Council of National Ethnocultural Organizations of
Canada, the B.C. Civil Liberties Association, the Canadian A ssociation for Prevention
of Crime, the Canadian National Council for the Blind, the Nishga Tribal Council, the
Nuu-Chah-Nulth Tribal Council, the Indian Association of Alberta, the Vancouver
People’s Law School Society, the Union of N.B. Indians, the Anglican Church of
Canada, and the Canadian Jewish Congress.

The presenters made reference to the widely perceived failures of the legal system to
adequately protect liberty, autonomy and equality through the common law, thedivision
of powers between the federal and provincial governments, the “implied bill of rights”
(based on the preamble to the British North America Act, 1867, which stated that the
Canadian constitution wasto be similar in principle to the British Constitution) and the
statutory, federal Bill of Rights.
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formula would therefore have to carry the burden of the transformation by
providing a clear statement of the mode of institutional protection that the
Charter would afford. The stakeswere high. Creating aninadequateinstitutional
framework for the new constitutional guarantees would not merely perpetuate
the status quo. Given the difficulty of securing constitutional rights guarantees
against governmentsthat controlled the amendment process, it might well leave
the country without further viable reform options.

Experts in the comparison of human and civil rights systems agreed and
offered constructivesuggestions. Of particular importancewerethe contributions
of R. Gordon L. Fairweather, Chief Commissioner of the Canadian Human
Rights Commission, and Professor Walter Tarnopol sky, adistinguished scholar
of human rights appearing as President of the Canadian Civil Liberties
Association. Justice Minister Chrétien later acknowledged that he had relied
upon these submissions in making the final revisions to the limitation formula
insection 1 of theCharter. Both Mr. Fairweather and Mr. Tarnopol sky proposed
drafting the limitation formulaon the postwar model of rights protection, giving
institutional structure and drafting suggestions that reflected the content of the
submissions that had preceded them.

Gordon Fairweather opened his submissions to the Joint Committee by
situating theprocessinitspostwar agenda. Theformul ation of Canada’ sCharter
was not “an isolated act of domestic draftmanship.” It was an exercise
originating in Canada’ sinternational undertakings and commitments under the
U.N. “Covenants on Civil and Political Rights, and on Economic, Social and
Cultural Rightsthat flowed from the Universal Declaration and [that has] now
become the International Bill of Rights.”*® In reference to the provincial
opposition to the Charter project, he pointed out that al the provinces had
supported Canadian ratification of the Covenantsin 1976. Moreover, he noted
that the opposing premiers’ allegiance to the British heritage of parliamentary
supremacy should be considered in thelight of thefact that the United Kingdom
had been a signatory to the European Convention for the Protection of Human
Rights and Fundamental Freedoms since 1951.

% Proceedings, supranote 1 (11 November 1980) at 5:7. L ater, in response to a question,

Mr. Fairweather expressed the view that the “Mack Truck” limitation formula would
put Canadain violation of her international obligations. Seeibid., (14 November 1980)
at 5:14.

Vol. VI, No. 2
Review of Constitutional Sudies



Canada s Charter of Rights 141

With Canada s international commitments in mind, he rejected the “Mack
Truck” clauseas*“ seriously flawed,” “ dangerously broad” and “ unacceptable.”>*
In departing from the formula used in modern state constitutions as well as
international rights-protecting instruments, the draft suggested a reluctance to
depend upon language that had stood the test of adjudication in its service to
rights protection.® In his view, the compromise limitation clause stood at “the
heart of avery regressive document,”*® which would permit discrimination on
the basis of age, racial restrictions on political and economic rights, and gender
discrimination.>” He suggested that the Charter should beas*“ comprehensiveas,
and close to the language and spirit of, the International Covenants.” On this
basis, pse recommended the following text for the guarantee-and-limitation
clause:

The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out
in it subject only to such limits prescribed by law as are reasonably justifiable in afree and
democratic society.

Professor Tarnopol sky’ s presentation to the Joint Committee on behalf of the
Canadian Civil Liberties Association went further and carried exceptional
weight. Herepresented Canada’ sleading civil rightsassociation and was, in his
own right, an acknowledged expert in international and national systems of
rights protection. In addition, he spoke as Canada’'s leading expert on the
Canadian Bill of Rights of 1960, a statutory instrument so ineffective asto have
become the negative benchmark for those seeking effective rights-protection.>
Since his academic work had meticulously exposed the inadequacies of the
statutory Bill of Rights, Professor Tarnopolsky's declared preference for that

*  Ibid. at 5:8 and 5A:2.

% Ibid. at 5:12. Earlier drafts had followed this model more closely. But the political goal
of bridging the gap between those who supported and those who opposed the project
had moved the wording away.

% Ibid. at 5:18.

" lpid. at 5:12,14-16.

% |bid. at 5A:3. This was the second of two proposals he put forward for section 1. It
differs from the final version in only two respects: (i) the final version contains the
adjective “reasonable” modifying the word “limits,” and the phrase “as can be
demonstrably justified” replaces the phrase “as are reasonably justifiable.” His first
proposal contained two additional subsections, one precluding limitation on legal and
non-discrimination rights and the other guaranteeing Charter rights and freedoms
equally to men and women. The gender rights provision later found its way into section
28 of the Charter but the limitation clause was made applicable to all rights and
freedoms.

% Tarnopolsky, supra note 39.
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discredited instrument over the proposed Charter draft was striking. This
preferencetook on added significance when hewidened the basisof comparison
to include the postwar model :*°

[The“Mack Truck” limitation formulation] permits Parliament to take away everything that
Parliament gives by the rest of the charter ... Limitations clauses have come to be inserted
ininternational instrumentsand in Commonweal th billsof right by United Kingdom lawyers
since 1950 with the signing of the European Convention on Human Rights. However, none
of the limitations clauses, in the international arena, nor, of course in Europe, nor in the
Commonwealth, has a limitation clause as wide as this one ...

Professor Tarnopolsky went on to describe the main features of the postwar
model — the requirements of both legality and legitimacy for permissible
limitation on rights. The established pattern was to save laws that infringed
rightsif both “prescribed by law” and “necessary for the purposes of afree and
democratic (and, in our case, plural and democratic) society.”®* In operation such
stipulations shifted the onus to the party supporting the infringement to prove
that it had been specified as law and was justified on a standard of necessity.

The “Mack Truck” text preserved parliamentary supremacy rather than
instituting an effective measure of rights protection on the postwar model. The
phrase* democratic society with aparliamentary system of government” implied
parliamentary supremacy and wasthereforeincompatiblewith an entrenched bill
of rights.®? Thewords “ generally accepted” shared the same flaw becauseit was
“very difficult to argue that whatever Parliament enacts is not generally
acceptable in that society.”®® How could one argue in a court of law that
members of Parliament do not “represent what is generally accepted in

% Proceedings, supra note 1 (18 November 1980) at 7:9. Professor Tarnopolsky took the

view that the limitation clause, as drafted could be “more dangerous from a civil
libertarian point of view” in that there would be less opportunity “to argue [against] the
limitations” under the Charter as proposed than under the Canadian Bill of Rights.
Proceedings at 7:16.
Proceedings, supra note 1 (18 November 1980) at 7:10.
% Ibid. at 7:16
8 Alan Borovoy, then General Counsel of the Canadian Civil Liberties Association (and
now President), was also critical of the “generally accepted” formula. In his opinion:
If you are talking about that which is generally accepted in a free and
democratic society with a parliamentary form of government, you may
well be talking about everything that Parliament or the legislatures have
said is acceptable and to the extent that you are doing that, then it renders
the entire Charter a verbal illusion.
Proceedings, supra note 1, (18 November 1980) 7:26.
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society?’® Professor Tarnopolsky was asked whether the word “reasonable”
describing “limits’ would constrain governments to respect rights. His opinion
was that these words, if standing alone, might require objective assessment and
some onus on the government to prove the necessity of the limitation, in the
postwar model. However, the draft’ sfurther stipulation of “generally accepted”
limits undermined this reading.*®

In effect, the “Mack Truck” formulawould impose no limit on the exercise
of power. Professor Tarnopol sky illustrated the dangers posed by the absence of
such restraint, citing notorious examples of past failures to protect rightsin
Canada. These were the same examplesthat many other presenters had noted as
test-cases for the effectiveness of a new constitutional bill of rights. The
judiciary had upheld the internment of Canadian Japanese during the Second
World War, discrimination against aboriginal women under federal legidative
authority, and incursions on the freedom of religion and expression of Jehovah’'s
Witnesses in Quebec in the 1940s and 1950s.%°

These two submissions, by Professor Tarnopolsky and Mr. Fairweather,
clarified what was at stake in the formulation of the limitation formula and
resulted in decisive changes to the Charter text. Canada's international
obligations combined with the remedia purposes of the Charter required the
postwar model. Professor Tarnopolsky proposed new wording to bring the
limitation formula within this model: section 1 should require governments to
bear an onus to establish that limits on rights were “prescribed by law and ...
necessary for the purposes of a free and democratic ... society” and
“demonstrably justifiable ... or demonstrably necessary.”®’

®  Ibid. at 7:9.

% Ibid. at 7:20. For further commentary, see W.S. Tarnopolsky, “A Comparison Between
the Canadian Charter of Rightsand Freedoms and the International Covenant on Civil
and Political Rights” (1982-83) 8-9 Queen’'s L.J. 211. In this article, Justice
Tarnopolsky notes that the Charter, in contrast to the International Covenant on Civil
and Political Rights, does not provide expressly against limitation of the legal rights
under normal circumstances or against certain other rights even in times of emergency.
But, he notes, the Charter did not preclude arguments to this effect.

See Co-operative Committee on Japanese Canadiansv. Canada (A.-G.),[1946] S.C.R.
248; Canada (A.-G.) v. Lavell, [1974] S.C.R. 1349; W. Kaplin, State and Salvation:
The Jehovah’s Witnesses and Their Fight For Civil Rights (Toronto: University of
Toronto Press, 1989).

5 supra note 1 (18 November 1980) 7:10.
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The final changes to section 1 marked acceptance of these submissions.
Justice Minister Chrétien quickly conceded theweaknesses of the* Mack Truck”
l[imitation clause:

... many witnesses and most members of the Committee have expressed concerns about
Section 1 of the Charter of Rights and Freedoms. These concerns basically have to do with
the argument that the clause as drafted |eaves open the possibility that a great number of
limits could be placed upon rights and freedomsin the Charter by the actions of Parliament
or alegislature.

... | am prepared on behalf of the government to accept an amendment similar to that
suggested by Mr. Gordon Fairweather, Chief Commissioner of the Canadian Human Rights
Commission and by Professor Walter Tarnopolsky, President of the Canadian Civil Liberties
Association. The wording | am proposing is designed to make the limitation clause even
mor e stringent than that recommended by Mr. Fairweather and Professor Tarnopolsky. | am
proposing that Section 1 read as follows:

The Canadian Charter of Rights and Freedoms guarantees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by law as
can be demonstrably justified in a free and democratic society.

Thiswill ensure that any limit on aright must be not only reasonable and prescribed by law,
but must also be shown to be demonstrably justified.

Chrétien defended this wording against the allegation that nothing much had
changed:®®

I think we have moved quite far; and, in the case of those who were the main proponents of
the change, Professor Tarnopolsky and Mr. Fairweather, it isthe text which they have more
or less suggested, and they have approved it and commended me oniit. ...

So this limited clause narrows the limits of the courts. The first one — and you heard the
testimony given here, where there was argument to the effect that it was so limiting in scope
asto be almost useless, and we would be caught in the same position aswe were in the case
of the Bill of Rights of Mr. Diefenbaker ...

Theintention of a Charter isto limit the scope of the legislature and Parliament in relation
to the fundamental rights of Canadian citizens.

Asked to comment on the extent of the judicial review power, Mr. Chrétien
indicated that it is the role of the courtsto interpret the law when citizens raise

% Proceedings, supra note 1 (15 December 1981) at 38:42 [emphasis added].
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rights claims, as a check on what is otherwise the absolute and arbitrary power
of legidatures.”®

Mr. Chrétien’s comments make clear that the final draft of section 1 was
designed to bring the Charter into the postwar model of rights protection. The
Charter would secure its guarantees against the ordinary political process by
setting down the exclusive (“only”) basis on which encroachments on rights
wereto bejustified by the state. Thisjustification burden wasto be stringent, so
that the enjoyment of fundamental rights would be the norm, and the limitation
the exception. In result, the legislatures prerogatives would be restricted.
Canadian society would not only be democratic, but free and democratic. This
transformation did not effect the transfer of the political power previously
enjoyed by the political arms of the state to the courts. On the contrary, the
judicial review function would itself be restricted by the terms of the limitation
formula. These features would provide protection for rights unavailable under
the statutory Canadian Bill of Rights. This unprecedented degree of protection
was achieved by incorporating the features of the postwar model of rights-
protection, that is, prescription by law, reasonableness and demonstrable
justification in afree and democratic society.

Those who guided the final drafting of the Charter’ s limitation formul ation
had as their goal the creation of an effective rights-protecting system on the
postwar model, one that would elevate the most fundamenta interests of
members of a postwar democracy above the ordinary workings of elected
governments. The pre-Charter legal system had failed to offer this protection.
Federa-provincial negotiations had produced a draft text for constitutional
amendment that augured no better. The desire to provide effective, but not
absolute, protection for rights had necessitated going beyond the existing
framework. The process had ultimately adapted the language and institutional
framework of the postwar model for rights protection to the Canadian context.

The difference between the “Mack Truck” version and the postwar model
incorporated into thefinal text of section 1 isstriking. Recall that the limitation
provisions in postwar instruments impose the burden on the state in respect to
two inquiries, an initial consideration of legality, which, if satisfied, leadsto a

%  Proceedings, supra note 1 (1 December 1981) at 49:29 [emphasis added]. Mr.
Chrétien’s description of the changes as imposing limits on the permissible limits
echoes the statement by John Humphrey that the parallel clause in the International
Declaration of Human Rights “put some real limits on limitations of the exercise of
freedom,” supra note 24 at 147.
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second inquiry into legitimacy. A measure could passthe“Mack Truck” version
of limitation but fail both of these tests. It would fail the first test to the extent
that it lacked the required form of law or the qualities of accessibility,
intelligibility and predictability encompassed intheruleof law. Andit would fail
the substantive test to the extent that the state demonstrated nothing beyond the
fact that members of alegislature, executive or the general public at sometime
and place had signaled, perhaps by inaction, their acceptance. The remedial
objective of the fina drafting of the Charter was to preclude the repetition of
past rights infringements on this basis. To this end, the final drafting of the
Charter’s limitation clause incorporated the features of the postwar model to
replace the “Mack Truck” version’s subordination of rights to “reasonable
limits,” “generally acceptable” in a parliamentary democracy, that is, the
ordinary majoritarian function of elected legislatures. As the drafting history
demonstrated, “generally acceptable” limits on rightswere the problem, not the
solution.

The penultimate and final texts of the limitation formula thus posed starkly
contrasting alternatives for Canada’ s constitutional future. The “Mack Truck”
clause offered the continuation of legislative supremacy, with the fundamental
interests of Canadiansresting on the good judgment and self-restraint of elected
politicians and political parties. The aternative materidized in the find
formulation for section 1, based on the reasoning and draft text offered by
Professor Tarnopolsky and Mr. Fairweather: the adoption of the features of the
postwar framework of rights and their legally prescribed, justified limits. The
aternatives were clear and the choice made between them was decisive. The
judicia roledictated by thefinal text embodied what experts considered the best
framework for effectiverights-protection, one which enjoyed widespread public
support across the country and formed the basis of Canada's international
obligations. Thebattlefor and against the Charter produced alimitation formula
that maderights stand prior to al but justified limitation (i) having the form and
quality of law and (ii) demonstrated as justified in arights-protecting polity.

Asweshall see, however, victory in the battle for thetext proved insufficient
to effect the desired transformation. The aspiration was to replace a system in
which rights fit into a framework of law with a system in which law functions
within the framework of rights-protection.” Remarkably, the “Mack Truck”
approach, which is an example of the former rather than the latter, has its
championsinthe Supreme Court of Canada. Beforeturningto that devel opment,

™ Daes, supra note 14.
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itisnecessary to consider the final adjustmentsto the Charter madein response
to the final version of the limitation clause.

The Charter, momentarily removed from the crucible of federal-provincial
politics by the public deliberations in the Joint Committee, reverted to
negotiation among the first ministers. The politicians who opposed the Charter
did not take up their old game of scaling down the rights and expanding the
limitation formula. Instead, they | eft in placethe guarantee-and-limitation clause
astransformed in the Joint Committee. Perhaps they recognized that the revised
text enjoyed profound legitimation by virtue of the unprecedented public
participationindrafting itsterms, its popul ar support, and the national television
coverage of the Joint Committee proceedings.”* As the price for acceptance of
the Charter as redrafted in the Joint Committee, seven premiers exacted
agreement to afall-back mechanisminrespect to therightsthey considered most
controversial, just in case the courts ventured too far beyond the politicians
tolerance for rights-protection.”” The first ministers created the legidative
override or “notwithstanding” mechanism and made it applicable to the rights

™ Thework of the Joint Committee transformed more than the guarantee-and-limitation

clause. It also strengthened the protection against search and seizure and against
discrimination on the basis of mental or physical disability, increased entitlements to
minority language education, and strengthened the enforcement clause. See Romanow
et al., supra note 43 at 250-57.

Quebec, which had mounted the strongest battle against the Charter, found itself
isolated. Its partners in the “gang of 8" group had ultimately found a palatable deal,
which included the notwithstanding clause aswell astheir preferred amending formula
(without Quebec’s desired opt-out with compensation). This trade-off was totally
unacceptable to the Quebec government. For commentary on Quebec’s exclusion, see
C. Morin, Lendemains Piégés: du référendum a la “nuit des longs couteaux”
(Montréal: Boréal, 1988) and S. Clarkson & C. McCall, Trudeau & Our Times
(Toronto: McClelland & Stewart, 1990) at 368ff. Quebec’s opposition to the Charter
did not reflect opposition to rights protection, to aformal bill of rights or to the type of
institutional arrangements created. Quebec’s Charter of Human Rights and Freedoms
(Charte des droits et libertés de la personne), R.S.Q., c. C-12 (originally enacted in
1975 and amended in 1982 after the entrenchment by constitutional amendment of the
Canadian Charter of Rightsand Freedoms) hasfeatures and institutional arrangements
similar to the Canadian Charter, although, asaprovincial statute, it hasdifferent subject
matter and application. Its array of protected rightsis broader, including, for example,
aright to rescue, rights to property, privacy, cultural rights, and economic and social
rights. Its limitation clause, section 9.1, applicable to the fundamental freedoms and
rights, added in 1982, is similar to section 1 of the Canadian Charter and shares the
international human rights instruments as its model. Section 52 enables the National
Assembly to expressly state that a later enacted law applies “ despite the Charter.”
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they believed should not rest for final determination in the courts: fundamental
freedoms, legal rights, and equality rights. Thismechanism enabled alegislature,
within its legislative jurisdiction, to suppress guarantees it specified for up to
five years, the maximum length of electoral office, by explicit enactment.” Re-
enactment of alapsed overriding provision was permitted. Left to final judicial
determination under the limitation provision, without recourse to the
notwithstanding clause, were the democratic rights, the mobility rights, and the
language rights. The politicians left these interests to the expertise of the
independent judiciary, marking continuity with long established constitutional
commitments to parliamentary democracy and federalism.

Thisnew clause offered, in general form, the type of political flexibility that
the opposing premiers had inserted in earlier drafts of the Charter as opt-in and
opt-out mechanisms for specific rights. The model for these clausesresided in
various statutory rights-protecting instruments. They were considered safety
valves for exceptiona circumstances. And in fact the prototypes had al but
never been used.

The " notwithstanding clause” materialized as aresponse to the Charter text
that emerged from the Special Joint Committee proceedings. The new limitation
provision made limits on rights the exception, rather than the rule. Without the
“notwithstanding clause,” the Charter created three possible outcomes to a
successful Charter chalenge: (i) the enjoyment of the rights as guaranteed, (ii)
legally prescribed limits upon those rights as justified by governmentsin courts
of law according to the postwar model or (iii) constitutional amendment. The
notwithstanding clause added a fourth possibility: Parliament or a legislature
could re-assert its primacy over specified Charter rights, for the duration of its
electoral mandate, for whatever reason, by expressly indicating thisdesired result
in legislation. Judicial affirmation of generally acceptable or merely reasonable
limits on rights was not part of the final package.

In the Charter’s early days, Canadians seemed to regard the rights-limits-
override arrangements in the Charter as somewhat unseemly — a compromise
of justice, rather than ajust compromise. But the notwithstanding clauseisbetter
understood as a political innovation that in its own way responds to the
countermajoritarian difficulty posed by judicial review of rights guaranteesina

 The Supreme Court of Canada’s major decision on the override clauseis Ford v. A.G.

Québec, [1988] 2 S.C.R. 712, (1989) 54 D.L.R. (4™) 577. For analysis of the decision
and its implications for the structure of rights protection under the Charter, see L.E.
Weinrib, “Learning to Live with the Override” (1990) 35 McGill L.J. 541.
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democracy. The legidature' s capacity to have the last word, by invoking its
political authority to expressly suppress rights for the duration of its mandate,
sheltersthe courtsfrom the political considerations or repercussions of theissue
at hand. The courts need only attend to specification by law, objective
reasonableness, and justification on a standard of necessity in a free and
democratic society. If the government were to reject aruling informed by such
considerations, the legislature in question would be free to override the court’s
determination. But it would do so at the political cost of expressly legislating
contrary to the Charter’ s guarantees. In addition, the political cost securesonly
a temporary reprieve because of the sunset provision, which re-instates the
Charter’ s primacy after five years.™

What is the place of ordinary majoritarian politics in this framework? In
terms of judicial determination of justified limitation, the product of the
legislative process per se might not even meet the “ prescribed by law” standard.
A measure that would meet the promulgation standard, for example, would not
necessarily meet the standardsof intelligibility and prediction astoimpact onthe
subject, key components of the rule of law strictures in the postwar model.
Moreover, something other than the often chaotic and unfocused political
processisnecessary to satisfy thejustification standard. Thelegislative override
also standsapart fromthe ordinary political process. The suppression of Charter
guarantees made possible under this provision requires an enactment that
invokes the override power and specifies the Charter rights superceded. There
can be considerable political cost attached to thesefeatures, especially when one
adds the need to contend with the political implications of the sunset provision.
Thusthe Charter’ slimitation and override provisions put the guaranteed rights
and freedoms beyond the operation of ordinary politics and onto the
constitutional stage. Thisisthereal force of the guarantee.

The notwithstanding clause, as outrageous asit may appear, has some merit.
It legitimates the new judicial role under the Charter. To infringe guaranteed
rights, governments must either establish sufficient justification in terms set
down by the section 1 limitation formula or satisfy the strictures, and pay the
political costs, set down in section 33. Courts need not, indeed they must not,
subordinate rights to ordinary politics because that would undermine the roles
that the Charter stipulatesfor both courtsandlegislatures. Institutional propriety

™ The override mechanism does not require a court ruling as a precondition. It appears

that a convention is developing to wait for a definitive ruling by the Supreme Court of
Canada before serious consideration of using the override. This dynamic may have an
effect on the Supreme Court’s deliberation.
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is preserved: courts adjudicate on the basis of legal reasoning, precedent and
coherence, and legidatures legislate according to their representative and
deliberative functions.

The Charter thus creates a new system of interlocking institutional roles
under the Constitution, combining the postwar model of rights protection in the
courts with atemporary, renewabl e legislative suppression of some guarantees.
Both institutions have full roles as constitutional actors. Each role reflects
ingtitutional strengths and traditional functions. There is no need for one
ingtitution to encroach upon, anticipate, forestall or defer to the other
institution’ s authority, interests or preferences.” By so affirming the separation
of powers, the Charter’ sinstitutional structure should dispel, and must at |east
transform, concerns as to the countermajoritarian quality of the judicial
protection of rightsin Canada.

V. THE CHARTER IN THE SUPREME COURT OF CANADA:
RIGHTS TRAPPED IN THE BALANCE

A. Early interpretation: the postwar model

TheCharter’ slegal purposewasto insulate certain extraordinarily important
interests from the ordinary political process. History, theory and comparative
study combined to demonstratethat theseinterestsstood at risk if protected only
by the self-restraint of legisatures and their executive officers. The Charter
redesigned the institutional roles in respect to these interests by giving them
special status as guaranteed rights and freedoms under the supreme law of
Canada. It fell to the courts of law, as guardians of the Constitution, to
extrapolate the full implications of the transformation. The Charter text left no
doubt as to the judicial review function: the rights required the application of
legal expertise and the exercise of political independence for their fulfilment.
Judges, at al levels of the judicial system, would adjudicate claims of
infringement of the guaranteesin casesthat came forward in no particular order
asto importance, subject matter or institutional question. The challenge wasto
decide these cases, one by one, and, at the same time, to integrate the new
arrangementsinto the Constitution so asto establish arevitalized, coherent | egal
order.

™ Weinrib, supra note 73.
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Theearly Charter judgments demonstrate that the Supreme Court of Canada
approached this challenge methodically. It recognized that its rolewasto act as
the guardian for guaranteed rights and freedoms that constituted fundamental
features of a free and democratic society. Interpretation was therefore to be
purposive, to realize the purposes of the instrument as awhole aswell as each
guarantee.” Rightswere the norm and limitations the exception. It followed that
justification for any encroachment ontherights stood asanisol ated i ssuedistinct
from the scope of the right and the fact of its breach. For the same reason, any
encroachment upon the guarantees demanded justification by the state on a
stringent basis. Justification was not the mererehearsal of the political calculus,
on the merits; nor was it review for jurisdiction, or reasonableness, or fairness
asin administrative law. The distinctiveness of justification rested on the idea
of continuity between the limitation formula and the specification of the
guaranteed rights. Justified limits were thus merely limits, not negations, of the
rights and freedoms. The ultimate standard for justifying limits on rights was
located in the final words of section 1, “free and democratic society” — words
read as referring to a rights-protecting polity, not simply to mgjoritarian
institutions, process or product.”

This approach emerged incrementally, as members of the Court worked out
the many implications of the Charter text, the institutional structure it put in
place, and thearrangementsrequired for adjudication of rightsclaims. A number
of early cases gave strong indication that the Court read the limitation clause
restrictively and normatively, in the postwar mode, even before Oakes, the case
that 0f71;ered the fullest articulation of the legal framework for limitation on
rights.

® Hunter v. Southam, [1984] 2 S.C.R. 145, (1985) 11 D.L.R. (4" 641; R. v. Big M Drug
Mart Ltd., [1985] 1 S.C.R. 295, 18 D.L.R. (4" 321 [hereinafter Big M cited to S.C.R.];
the Court took its approach from Minister of Home Affairsv. Fisher, [1980] A.C. 319
at 329 where Lord Wilberforce delineated a generous and purposive interpretive
methodology.

For afull analysis of thisinitial rights-forwarding approach to limitation on rights, see
L.E. Weinrib, “The Supreme Court of Canada and Section One of the Charter” (1988)
10 Supreme Court L. R. 469.

™ R.v. Oakes, [1986] 1 S.C.R. 103, 26 D.L.R. (4th) 200 [hereinafter Oakes cited to

S.C.Rl].

7
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The Court’ streatment of the “ prescribed by law” stipulation illustrated this
pattern. These words had been added to section 1 at the behest of Gordon
Fairweather and Professor Tarnopolsky during the Joint Committee hearings,
described earlier, to bring thelimitation analysisin linewith the postwar model.
The Court, drawing on the application of the parallel stipulation in the European
Convention, determined that this proviso operated as a precondition to more
substantive claims. Thisprecondition precluded substantive statejustification if
the impugned measure lacked basic legal foundation. It was unacceptable for
courts of law to consider the state’'s claim of substantive legitimacy of an
encroachment on a right or freedom that lacked the legal form that only the
state's law-making process could provide. Examples of prescription by law
included statute or regulation, authority arising by necessary implication from
statue or regulation, or the application of a common law rule. Lacking the
political legitimacy emanating from such form, the state’s reasons for
encroachment were of no constitutional relevance.” The proviso supported the
project of rights protection by, in effect, offering an implicit guarantee that the
policy-making arm of the statewould comply withtheruleof law. Inthe Charter
era, government policy affecting rights and freedoms would be the work of the
accountable and representative legislative process, including more fully
articulated executive action, or the product of the incremental growth and
application of common law principles. The “free and democratic society” that
the Charter promised was thus not freedom in tension with or at the expense of
democracy. It wasfreedom increased by virtue of the added accountability, under
the rule of law, of those who exercise power in the name of the state.

The Court’sinitia treatment of substantive justification also fell into these
patterns. In Quebec v. Quebec Association of Protestant School Boards, for
example, the Court distinguished justified limits on rights from measures that
denied the guaranteed rights by directly conflicting with them.®° Such denias
would fail the test of section 1 justification in a court of law. They were not
beyond the reach of political action altogether, just beyond the reach of ordinary
political action. Temporary denia wasavailable (withthepossibility of renewal)
by invoking the legidlative override power under section 33 and permanent
denia wasavail ableby constitutional amendment.®* Accordingly, thestatecould
not justify an ordinary law that stood diametricaly opposed to a Charter
guarantee. In Sngh, the members of the Court who decided the case onthebasis
of the Charter, rejected arguments appealing to reasonableness, expense and

™ R.v.Therens, [1985] 1 S.C.R. 613, 18 D.L.R. (4th) 655.
8 [1984] 2 S.C.R. 66, 10 D.L.R. (4th) 321.
8 hid.
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administrative convenience, suggesting that only ademonstration of prohibitive
cost might supersede Charter guarantees.® To do otherwise would render the
Charter’s guarantees “illusory.”® Similarly, in Big M, the Court unanimously
regjected arguments invoking administrative convenience, expediency and
tradition assufficient justification for limiting rights.2* Such considerationswere
the basis on which statutory provisions or executive action breached rights; they
could not also constitute the basis for justifying such breaches.® And in the
Motor Vehicle Reference, the Court entertained the possibility that the state
might justify limitation on “the principles of fundamenta justice,” but only in
emergency circumstances.®

Thethread tying these cases together was the understanding that the judicial
duty under the Charter was to subordinate ordinary political considerationsto
Charter guarantees. Whenit elevated fundamental rightsto constitutional status,
the Charter restricted political priorities and imposed costs on the state for
deviation. Theseresultswerethe point of theexercise. Thedistinctionsmadein
these cases reflect similar distinctions as between the characterization of
permitted and non-permitted limitation in the postwar systems of rights-
protection. The patternsare similar because the aspiration isthe same: to put the
denominated rights and freedoms beyond the reach of the ordinary political
process and its routine calculations of majoritarian preferences, tradition, cost
and benefit.

In Oakes, the Supreme Court presented the full conceptua and doctrinal
framework for the justification of limits on Charter rights. Because limits
constituted exceptionsto Charter guarantees, the state would bear the burden of
judtification. The challenge was to narrow these exceptions to preclude full
negationsof theguarantees. Thedual function of section 1, which combinesboth
the guarantee and the exclusive basis for limitation of al Charter rights,
provided the key concept. It signified the unity of values that informed both the
rights and their permissible limitation. This unity of values mandated that the
courtsinquireinto limitson rights“inlight of acommitment to uphold therights

8 Singh v. Minister of Employment and Immigration, [1985] 1 S.C.R. 177, 17 D.L.R.

(4th) 422 [hereinafter Singh cited to S.C.R.].

Ibid. at 218-19. Alan Borovoy had used the same term to criticize the “Mack Truck”

clause, supra note 63.

Big M, supra note 76.

% Ipid. at 352.

%  Reference re Section 94(2) of the Motor Vehicle Act (B.C.), [1985] 2 S.C.R. 486, 23
C.C.C. (3d) 289.
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and freedoms set out in the other sections of the Charter.”® Thefinal words, “in
afree and democratic society,” provided the conceptual underpinning:®

Inclusion of these words as the final standard of justification for limits on rights and
freedoms refers the Court to the very purpose for which the Charter was originally
entrenched in the Constitution: Canadian society is to be free and democratic. The court
must be guided by the values and principles essential to afree and democratic society....

The underlying values and principles of afree and democratic society are the genesis of the
rights and freedoms guaranteed by the Charter and the ultimate standard against which a
limit on a right or freedom must be shown, despite its effect, to be reasonable and
demonstrably justified.?

Here we have the clearest statement by the Court of the Charter’ s purpose and
effect aswell asthe postwar structure of rights-protection. Where the principles
“essential” to both freedom and democracy are implicated, ordinary political
preferences are held in check. Rights and their justified limits enjoy higher
constitutional statusthantheseordinary preferences. Thelimitation clauseisthe
vehicle of restraint in precluding full denia of the guarantees and imposing on
the state the burden of justification, i.e., the burden of establishing that its
impugned policy stood above these ordinary preferences.

The Court then went on to formulate the doctrinal components of the“ Oakes
test.” Each component worked to put this conceptual framework into operation.
Asaprecondition to making argumentsasto justification, the statewasrequired
to satisfy the legality principle, by demonstrating the impugned measure was
“prescribed by law.” Asnoted previoudly, the Court read thisterm as a separate
basis for assessing the permissibility of a limit on a Charter guarantee,
precluding limits derived from the arbitrary, informal exercise of executive
power and unintelligible or inaccessible exercisesof |egislative power. Next, the
state had to justify the legitimacy of the infringement on the rightsin a process
of reasoning that included three sequenced stages.

8 Qakes, supra note 78 at 135-36.
8 |bid. at 136.
8 Ibid.
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First, justification required scrutiny of therel ationship between theimpugned
measure and its objective.®® In terms of content, the objective had to have
elevated importance, as indicated by the Court’s stipulation that admissible
objectives were to be “pressing and substantial in a free and democratic
society,” " i.e., “ of sufficient importanceto warrant overriding aconstitutional ly
protected right or freedom.” The state was precluded from justifying measures
whose objectiveswere*“trivial or discordant with the principlesintegral to afree
and democratic society” as arights-forwarding polity.®

Having examined the objectivein termsof itspolicy genesisand consistency
with core constitutional val ues, the next step scrutinized the correl ation between
the objective and the means chosen for its attainment. This step made clear that
aconstitutionally adequate purpose was in itself insufficient. This examination
for “proportionality” had several components. It started with statedemonstration
of a“rational connection” between the objective and the means employed, thus
eliminating “arbitrary, unfair or irrational” measures.*® It then moved to amore
demanding analysis. The state would have to demonstrate, given the objective
and its rationally connected means, that the impugned measure encroached on
the right as little as possible in the light of other possible measures that might
meet the previous tests. Lastly, encroachments of a more severe nature had to
serve correspondingly more important objectives.*

Ibid. The characterization of the objective was not simply a matter of assertion or
courtroom strategy. It was not to have a “shifting purpose,” i.e., a purpose lacking the
political legitimacy deriving from demonstrabl e connection to the enacting purpose and
the deliberative legislative process. Big M, supra note 76. This idea also operates in
administrative review: “1t is only possible to assess the soundness of agency decisions
if we know the reasons for them at the time they were made. Bland statements set at a
high level of generality, or justifications which were clearly rationalized ex post facto,
do not ensure proper accountability..” P.P. Craig, Administrative Law, 4th ed.,
(London: Sweet & M axwell, 1999) at 607. See Baker v. Canada, [1999] 2 S.C.R. 847,
para. 37-44.

% Qakes, supra note 78 at 138—39

9 |bid. at 105; and Big M, supra note 76 at 352.

% Oakes, supra note 78 at 139.

Ibid. at 139-40. In applying the newly formulated Oakes test to the claim asserted, the
Court ruled that a Criminal Code provision failed the “rational connection” component
of the test in imposing a reverse onus on those proved to be in possession of a small
quantity of narcoticsto disprove trafficking. The Court reasoned that it was rational to
presume that these people were not engaged in trafficking, i.e., that they possessed the
prohibited substance for personal use. The proportionality analysis was modified in
Dagenais v. C.B.C., [1994] 3 S.C.R. 835 at 889, to include consideration that the
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The Court set down the doctrinal testsfor judicial review under the Charter
methodically, articulating its understanding of the new constitutional structure,
describing the institutional roles dictated, including its own, and extrapolating
the appropriate doctrina formula. Despite the detail and clarity of this
exposition, the analysis remained incompl ete. The Court did not set out the full
range of considerationsthat supported itsanalysis. The Court made no reference
to the prolonged deliberations that had ultimately turned to the postwar model
toimmunizerightsfromtheroutineactivity of temporarily el ected governments.
By reaching back to the Joint Committee proceedings in 1980-81, the Court
could have demonstrated the close link between the remedial objectives of the
Charter, itstext, and theinterpretive approach adopted.* Having made reference
to the Charter’s genesis, the Court might then have made more extensive
referenceto the modelsfor theinstitutional roles under the Charter aswell asto
the extensive literature on limits on rights within the postwar systems of rights
protection. It had turned to this materia when it set down the purposive

deleterious effects not outweigh the salutory effects.

One might object that reference back to the Charter’s political genesis would lead the
Court into considerations akin to the discredited original intent doctrine in the United
States. The parallel isnot asstrong asit might seem. First, the weakness of the historical
intent approach in the United States does not taint all historical foundation for legal
analysis, only that which is not guided by history so much as by the instrumental search
for conservative social values that a sufficiently distanced history can provide. Given
this ideological foundation, the history that is done is often defective as well as
selective. Second, the subject matter here is the conceptual structure of a Constitution,
the institutional roles dictated by that structure and the doctrinal tests that serve to put
remedial objectives, concept and institutionsinto operation. It isnot these elementsthat
make the security of historical material attractive to those who subscribe to the doctrine
of original intent. Third, original intent in its more objectionable modes uses history to
supplement or supply text. In the Canadian context, the text is more forthcoming,
especially when read in light of the models that animated its drafting. Fourth, the
Canadian examplerestsonrecent history. Thevery full and well-informed documentary
trail includes a long series of drafts and transcripts of proceedings produced by
established institutions within a mature system of government. This is not a search
through personal diaries, letters, and speechesto find the subjective understandings of
certain peopleinvolved, in oneway or another, in the formulation of atext two hundred
years ago when the enterprise of protecting constitutional rights was in its infancy,
social ordering was based on religious precept, and political institutions were newly
established in the aftermath of revolution. Fifth, the Charter benefitted by the fact that
the idea of protecting rights was much more developed. There was a shared language
and conceptual structure, as well as operative systems, available to inform the
discussion of the alternative models of rights protection and institutional roles. There
were also the examples of past Canadian failures on which to forge remedial initiatives.
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approach to Charter interpretation and in its application of the “prescribed by
law” stipulation but failed to do so for the justification analysis. Such reference
material was not lacking. It could readily have made reference to the Sracusa
Principles on the Limitation Provisions in the International Covenant on Civil
and Political Rights. Here there is set out what Canadians would recognize as
the precise terms of the Court’s limitation analysis in Oakes, first in alist of
general principlesand then more specifically in respect to the terms“ prescribed
by law” and “in ademocratic society.”* Or it might have drawn explicitly from
the case-law or academic commentary on the proportionality analysis in other
rights-protecting systems. Lastly, the Court might have referred back to the
reasoning of Canadian judgeswho had, beforethe Charter’ sadoption, attempted
to infuse judicial analysis with a commitment to a rights-protecting paradigm
strikingly similar, mutatis mutandis, to the postwar model.”’

Had the Court provided this broader basis for itsinitial interpretation of the
Charter’s structure of rights-protection, institutional roles and doctrinal
arrangements, the approach set out in Oakes might have proved more resilient.
The similarity of the Oakes test, and the reasoning that supported its adoption,
to the postwar model is so striking that one must acknowledge its strong
influence on the Court. In failing to attribute the primary features of the Charter
to this model, in terms of its political genesis as well as its conceptual
underpinnings, the Court left its work unnecessarily vulnerable. The challenge
materialized in the form of a competing vision of constitutional structure,
institutional role and doctrinal strictures. This competing vision, far from
enjoying roots in the Charter’s political genesis, its text or its chosen models,
follows a different paradigm and resurrects the very possibilities that the final
changes to the Charter text were put in place to supplant.

B. The Deferential Approach: Reassembling the Mack Truck

The Supreme Court of Canadd' s initial approach to the Charter was soon
challenged by an alternative understanding of the structure of constitutional
rights-protection, which included a decidedly deferentia judicial role. This
approach isinformed by the idea that the constitutional order is secured by the
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Siracusa Principles, supra note 15.

Asnoted earlier, these judgments had attracted considerable criticism. They had come
to stand for the undesirable state of the law for which entrenchment of rights-protection
was the remedy. See L.E. Weinrib, “The Supreme Court of Canada in the Age of
Rights: Constitutional Democracy, the Rule of Law and Fundamental Rights Under
Canada’s Constitution” (2001) 80 Can. Bar Rev. 699.
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sovereignty of thelegislature. Theordinary, political processreigns supreme. In
elevating process in this way, this approach might appear to be lacking in
substantive commitments. But that is not the case. The traditiona values
espoused need no special protection here because they enjoy adequate security
intheworkingsof popularly €l ected, majoritarianinstitutionsthat control policy-
making and thusthe agendafor change. Constitutional amendment transforming
therelative responsibilities of courts and legislaturesis deeply unsettling to this
world-view, all the more so if the changes involve substantive commitments,
protected by judicial review, that areinconsi stent with generally accepted mores.
Theroleof the courtsisrestricted to interpretation and application, in serviceto
the paramount, legidative, law-making function.

The fullest account of the primacy of majoritarian process is provided in
Justice La Forest’ s dissenting reasons for judgment in RIR-MacDonald Inc. v.
Canada, although there are many examples of its application in other cases. In
this case, the Supreme Court, by amagjority of fiveto four, struck down most of
the federal prohibitions against tobacco advertising.®® In this dissent, La Forest
J., the architect of the deferential approach, sets out here the most explicit
account of hisviews on the limitation clause, views that have had considerable
influence on the Court’ s treatment of the limitation clause.

Justice La Forest begins by pointedly rejecting any prescribed test for
limitation, preferring to see the Oakes paradigm as setting at most a “set of
principles or guidelines’ that should not act as a substitute for section 1 itself.*
Thisreferenceisnot, asonemight expect, to thelimitation formulaexpressly set
down in section 1, but to theidea“implicit in itswording” that the courts must
“strike a delicate balance between individual rights and community needs.”*®

% (1995), 127 D.L.R. (4th) 1 (S.C.C.) [hereinafter RJR]. La Forest J.'s discussion of
limitation isto be found at pages 44—-47. Notable applications of this approach include
reasons for judgment by La Forest J. in Edwards Books and Art Ltd. v. The Queen,
[1986] 2 S.C.R. 713, 35 D.L.R. (4™ 1; dissent by Mclntyre J., La Forest J. concurring
inR.v. Morgentaler, [1988] 1 S.C.R. 30, 44 D.L.R. (4" 385; reasons for judgment by
Sopinka J. in Rodriguez v. British Columbia, [1993] 3 S.C.R. 519, 107 D.L.R. (4"
342; reasons for judgment by La Forest J. and Sopinka J. in Egan v. Canada, [1995]
2S.C.R.513,124 D.L.R. (4™ 609 [hereinafter Egan cited to S.C.R.]; Vriend v. Alberta
(1996), 132 D.L.R. (4™ 595 (Alta. C.A.) per McClung J.A. Generally, this approach
has diluted the stringency of the doctrinal regime set out in Oakes.

® RIR, ibid. at 46.

10 RJR, ibid. In an extra-judicial discussion of the Charter’s limitation clause, La Forest
J. makes clear that he regards section 1, which makes no reference to balancing, as an
“expressprovision for thebalancing of interests.” See“ TheBalancing of Interestsunder
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This balancing exercise requires analysis that is non-abstract, non-formal,
contextual and flexible. The exercise remains normative, nonetheless, it is
claimed, becauseit includes consideration both of the nature of theright and the
values invoked by the state to justify the limit. The dual function embodied in
section 1 has the effect of “activating Charter rights and permitting such
reasonable limits as a free and democratic society may have occasion to place
upon them.”*™ Quoting from one of his earlier judgements, La Forest J.
described this balancing function in these words:**

In the performance of the balancing task under s.1 ... [w]hile the rights guaranteed by the
Charter must be given priority in the equation, the underlying values must be sensitively
weighed in aparticular context against other values of afree and democratic society sought
to be promoted by the legislature.

Justice LaForest’ s particular concerniswith onusand burden of proof under
the Oakestest asoriginally formulated. Legislated social policy initiativesmight
fail the stringent section 1 limitation requirements dueto thedifficulty, if not the
impossibility, of producing “definitive social science evidence respecting the

the Charter” (1992) 2 N.J.C.L. 133 at 134 [hereinafter “The Balancing of Interests’].
The distinction between what is express and what is implicit makes sense in terms of
his reference, at the beginning of the article, to Roscoe Pound who understood law as
a balancing of interests between competing groups in the political marketplace. La
Forest J. writes, at 135:
In balancing interests, whether on a constitutional or sub-constitutional level,
one must put the interests on the same plane. Balancing individual interests
against social interests is not really possible. One must translate one into the
other, and in most cases, since we are engaged in social engineering, it isbest
to deal with them as social interests. But in the Charter we have adopted a
rights approach, which clearly focuses our thinking on the individual’s (or
group’s) interest.
Pound advocated “a pragmatic, .. sociological legal science,” i.e., “adjustment of
principles and doctrines to the human conditions they are to govern rather than to
assumed first principles; for putting the human factor in the central place and relegating
logic to itstrue position as an instrument.” (1908) Col. L. Rev. 605 at 609-10. Writing
during the Lochner era, he stressed results rather than abstract legal content, law as an
instrument of social reform, and legal precepts used as “guides to results that are
socially just,” rather than as “inflexible molds.” N.E.H. Hull, “Reconstructing the
Origins of Realistic Jurisprudence: A Prequel to the Llewellyn-Pound Exchange over
Legal Realism” (1989) Duke L.J. 1302 at 1310.
101 RJR, supra note 98 at 47.
102 pid. at 47-48, quoting from United States of America v. Cotroni (1989), 48 C.C.C.
(3d) 193 at 218-19, [1989] 1 S.C.R. 1469.
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root causes of a pressing area of social concern.” ' Requiring governments to
meet a standard of “scientific accuracy” would paralyze government policy-
making in the socio-economic sphere, amounting to “an unjustifiable limit on
legislative power” that was not “consonant with reality.”'* Rights guarantees,
therefore, encroach on the legislature’ s authority to act in the real world where
the relationship between cause and effect is murky or at least beyond
demonstration.

Problems of proof pale beside the larger question of institutional role,
however. The centrality of the legitimacy question is evident in along passage
that La Forest J. quotes from an early Charter commercial speech case. This
extract describes the legidlative process as primarily an exercise in mediation
between vying political claimants and for that reason not amenable to judicial
review based on the proportionality paradigm set out in Oakes:'®

... in matching means to ends and asking whether rights or freedoms are impaired as little
as possible, alegislature mediating between the claims of competing groups will be forced
to strike a balance without the benefit of absolute certainty concerning how the balance is
best struck. VV ulnerable groupswill claim the need for protection by the government whereas
other groups and individuals will assert that the government should not intrude. ... When
striking a balance between the claims of competing groups, the choice of means, like the
choice of ends, frequently will require an assessment of conflicting scientific evidence and
differing justified demands on scarce resources. Democratic institutions are meant to let us
all share in the responsibility for these difficult choices. Thus, as courts review the results
of the legislature’s deliberations, particularly with respect to the protection of vulnerable
groups, they must be mindful of the legislature’s representative function.

In other cases, however, rather than mediating between different groups, the government is
best characterized as the singular antagonist of the individual whose right has been
infringed. For example, in justifying an infringement of legal rightsenshrinedin ss. 7 to 14
of the Charter [the legal rights], the state, on behalf of the whole community, typically will
assert its responsibility for prosecuting crime whereas the individual will assert the
paramountcy of principlesof fundamental justice. There might not be any further competing
claims among different groups. In such circumstances, and indeed whenever the
government’ s purpose relates to maintaining the authority and impartiality of the judicial
system, the courts can assess with some certainty whether the “least drastic means” for

1% |pid. at 50.

1% 1bid.

15 |rwin Toy v. Quebec (A.G.) (1989), 58 D.L.R. (4th) 577 at 625-26, as quoted in RJIR,
supra note 98 at 51. Thispassage occursin thereasonsfor judgment of Dickson C.J.C.,
Lamer and Wilson JJ. La Forest J. did not sit on this case. It is difficult to account for
the endorsement of this approach by the judges who did, given their (more or less)
consistent adherence to the classic Oakes test.
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achieving the purpose have been chosen, especially given their accumulated experiencein
dealing with such questions.

This passage makes clear that stringent judicia review of legislation is
appropriate (if at al) only in the criminal context, based on established judicial
expertise in protecting liberty and in the interpretation of legidation in the
context of acriminal prosecution. Such review power is acceptable because the
legislature acts here on behaf of thewhole community. Since everyone benefits
from the protections of the crimina law and stands equally exposed to the
interference with liberty authorized, “both the benefits and the burdens (the
rightsand dutiesflowing from the criminal |aw) arepervasive.”** Courts can act
for the common or shared good.

Beyond the criminal context, however, or at least where there are no
“competing clams,” La Forest J. rgjects a strong judicia review function
because the legislature confers benefits on some and burdens on others. The
function of legidlators in their representative capacity is to assess the social
science evidence relevant to different policy choices and to mediate between
competing socia interests.'” Here the legislature is not engaged in an analysis

1% The quoted passage, illuminates La Forest J.’s basic distinction. It is from his public

lecture on section 1 of the Charter, delivered as the Goodman Lecture of 1992 at the
University of Toronto Faculty of Law. See “The Balancing of Interests” supra note 100
at 138.

La Forest J.’s resistance to judicial review of Charter rights in the socio-economic
context may derive from reluctance to acknowledge the public interest model of
litigation wherein adjudi cation legitimately enforces basic constitutional norms. Support
for this conjecture liesin La Forest J.’s contrast between cases that are “polycentric”
and for that reason candidates for deference (the word used to describe cases such as
Irwin Toy, supra note 105 and McKinney v. University of Guelph, [1990] 3 S.C.R. 229,
76 D.L.R. (4™ 545. See La Forest J., “Balancing of Interests,” supra note 100 at 147
and the class of cases appropriate for strict review under the original Oakes framework,
those in which the accused raises liberty issues as the “singular antagonist” against the
state.) See D. Gibson & S. Gibson, “Enforcement of the Canadian Charter of Rights
and Freedoms (Section 24)” in G.-A. Beaudoin & E. Ratushny, The Canadian Charter
of Rights and Freedoms, 2d ed. (Toronto: Carswell, 1989) at 783—-94 for the contrast
between the private and public models of adjudication and the reason for an expansion
of rules of standing given in Thorson v. Canada, [1975] 1 S.C.R. 138 at 163, per
Laskin C.J.C.: “It is not the alleged waste of public funds alone that will support
standing but rather the right of the citizenry to constitutional behaviour by Parliament.”
For the classic American discussion, see A. Chayes, “The Role of the Judge in Public
Law Litigation” (1975-6) 89 Harv. L. Rev. 1281; D. Feldman, “Public Interest
Litigation and Constitutional Theory in Comparative Perspective” (1992) 55 M .L.R.
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of thediscernibleand pervasiverightsand wrongsof traditional criminal justice.
It is balancing between and among a myriad of claims for action and inaction.
Thetask isto award selective benefits out of scarce resources and to protect the
lessfortunate in amultitude of contexts. The legislature performs this function
in its representative capacity, making policy without any clear guidelines in
terms of socia science data or expertise. When claims come to the courts
challenging legidative policy forged in this socio-economic context, the
problems are polycentric. The courts have no established expertise to resolve
such disputes. Governments cannot meet the onus in terms of evidence, social
science data or argument for the means-end or minimal impairment tests as set
out in Oakes.'®

Justice LaForest thus seesthe Charter asabad fit for thereality of Canadian
society, in which many “groups’ vie for government largesse, including those
who arein special need. Hedoes not offer adefinition of vulnerability. Nor does
he investigate whether claims emanate from rights-holders asserting Charter
guarantees. In his description of the political activity of the vying “groups,”
Charter entitlements have no distinctive status. Similarly, the word “group”
makes no alowance for the way in which some Charter guarantees protect
interests of an organic community. For example, the entitlementsto freedom of
religion and non-discrimination based on religion have regard for people whose
religious beliefs and practices bring them together to share adistinctive, shared
way of life. The language rights protect individualswho a so share aculture and
tradition. In addition, the Charter offers protection to persons who possess
particular characteri stics, often unchosen and unchangeabl e, but who may or may
not function in or depend upon an actual communal structure at all, or at least
outside of the political arena. These protections work against the tendency of
legislatures to ignore or impose disadvantage upon persons who are merely
different from the mainstream or, worse still, undervalued by it for one reason

44 at 55, sheds light on the distinction: “interest group litigation in general is not
synonymous with public interest litigation. Interest group litigation is typically a
medium for arbitrating between competing claims in a pluralist system, a legal
extension of the politics of faction. Public interest litigators, by contrast, try to give
effect to an alleged common interest of the whole community. The emphasis is
communitarian rather than pluralist. If the public interest were but an aggregation of
individual interests, public interest litigation could be seen as a form of maxi-private-
interest litigation. However, the range of interests which are encompassed ... may be
very wide, including those of foreigners, future generations and fetuses...”

La Forest J. considers the Court “unable to engage in assessing finicky details” or
devising or approving the “single choice open to the Legislature.” See “The Balancing
of Interests,” supra note 100 at 146.
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or another. Where the Charter would give priority to particular claims, some
individual and some shared, and to particular groups, La Forest J. seesfungible
winners and losers in the political marketplace.

Justice La Forest wants to ensure that the Charter does not undermine
legislative efforts to protect the disadvantaged. For this reason, he drains the
rights claims of their constitutional distinctiveness. But concern to preserve
efforts at social reform or economic redistribution does not compel this retreat
from the Charter. It is possible to preserve the primacy of the Charter without
imposing or exacerbating disadvantage. To this end, the adjudicator hasto take
the onus and burdens seriously. It would be necessary to inquire carefully into
the record to ascertain the nature of the disadvantage implicated. The next step
would be to consider the specific disadvantage claimed and the legidative
intervention in its name. Then one would have to unwind the complex
intersectionality between disadvantage and denial of constitutional rights.
Sometimes they are mutually independent; at other times the long-term
infringement of the interests that the Charter now protects has created or
contributed to somedegree, perhapsevento apervasive degree, to disadvantage.
In the rare case, protection of one Charter right may impact negatively on
another. In that situation, the analysis would work to preserve to the extent
possiblethecore entitlementsengaged. Finally, theanalysisof theright, thelimit
and the remedy should work together to preserve both the benefit of the
legidative initiative and the Charter entitlement.'® The Charter provides
flexible remedial tools in section 24 to this end."° Justice La Forest seems to
prefer wholesale, preemptive, judicia deference.

For La Forest J., Charter rights outside the criminal context possess no
distinctive normative character. He affirms that “the rights guaranteed by the
Charter must be given priority in the equation,” a metaphor that does more to
obscure than to clarify hisideas. Y et he can offer no such priority because the

109 For an example of the approach that treats constitutional rights and rights-groups as
fungible with the beneficiaries of legislative support and socio-economic interests, see
Edwards Books, supra note 98. The dissent by Wilson J. retains the primacy of the
rights even in limitation: respect for the communal aspect of rights guarantees, the
distinctiveness of rights, and the need to preserve legislative protections for the
economically disadvantaged.

Section 24 provides for an expansive view of remedial authority, see Schacter v.
Canada, [1992] 2 S.C.R. 679. For rulings based on this expansive reading, see the
dissent by Lamer C.J.C. in Rodriguez, supra note 98, and Vriend v. Alberta, [1998] 1
S.C.R. 493.
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benefitsand burdensthat attend theserights, in hisview, do not accrueto all, but
advantage some and disadvantage others. Legislators must therefore simply
decide which interests have a superior claim to the state's limited resources.
Only the elected representatives of the people have the competence to consider
the socia science evidence supporting the competing claims and to mediate
between the competing socia interests. Thus, from the legislative standpoint,
rightsrefer only to fungible intereststhat compete for thelegislature’ sfavour at
themoment; and from the adj udi cative standpoint, courtsought to recognizethat
the choi ce between interests properly belongsto thelegislature. Rightsenjoy no
special normative statusin this meshing of La Forest J.’ s conception of politics
with his conception of institutional competence.

Far from granting rights a priority in the equation, La Forest J.’s argument
assimilates rights to other values in the legidlative calculus and, having denied
their distinctiveness, dismissesany special rolefor the courtsin their protection.
His scales accord no specia weight to the guaranteed rights. The unsurprising
conseguence is that courts, in deciding whether to allow an infringement of a
guaranteed right inthe non-criminal context accord thelegislation“ahigh degree
of deference.” "

Outside the criminal context, where there is a community of common
interests, LaForest J.” stheory opts for the pre-Charter arrangements. As under
the statutory Canadian Bill of Rights, the guaranteed rights stand subject to the
vagariesof thepolitical process. Hisapproach abandonsthe primary purposethat
animated thedrafting of the Charter’ sguarantee-and-limitation clause: to secure
rights guaranteed under the Charter a place beyond the reach of ordinary
politics.

Justice La Forest's approach rests neither on text nor on purposive
interpretation. The rights and freedoms that section 1 expressly guarantees
dissolve into the mix of competing interests from which the legislature sets
priorities and preferences. The Charter text permits only those limits as are
“prescribed by law” and can be“ demonstrably justified in afree and democratic
society.” Justice La Forest characterizes the limits as those that “a free and
democratic society may have occasion to place” on the rights. This dilution of
the actual language of section 1 is based on an idea “implicit in the wording”
which turns out to be as inconsistent with the section’ stext aswith its remedial
purpose. Justice La Forest’s approach to the section 1 limitation coincides with
the deferential “Mack Truck” version of section 1 (“ limits... acceptableinafree

11 RJR, supra note 98 at 53.
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and democratic society with aparliamentary system of government”), aformula
decisively repudiated at the end of the process that created the Charter text. By
equating the final words of section 1, “free and democratic society,” with what
legislaturespromotein their routinefunction, here ects— or ignores— the core
idea of the postwar model that expressly triumphed during the drafting period.
That ideaisthat both rightsand their limits provide the foundation of therights-
protecting polity, supplanting the supremacy of the legislature as mediator
between vying constituencies.

Nor does the deferential approach to section 1 make sense of other
constitutional provisions. The application to the Charter of the supremacy
clause, section 52 of the Constitution Act, 1982, presupposes at |least the legal
possibility that rights as guaranteed by the Charter have the status of higher law.
Justice La Forest’s insistence on deference to the legislature effectively
undercuts this status. Nor does his insistence on deference illuminate the
relationship between section 1 limitation and the legislative override in section
33. Why would Canadian legislatures have to satisfy the special conditionslaid
down in section 33 to override some Charter rights and freedomsfor the length
of their mandate, if the mere passing of a socio-economic measure through the
legislative process suffices for courts to subordinate rightsto legislative limits?
Moreover, if theprimary divideliesbetween criminal and non-criminal contexts,
one would expect some suggestion of that distinction within the differentiation
between the rights for which the override is available and those for which it is
not. Here again the text contradicts La Forest J.’s allocation of institutional
competencies. In hisview, judicial expertise and experience justify assigning to
courts the oversight of rightsin the criminal context, but the text of section 33,
by allowing the overrideto apply to the legal rights, leavesthelast word on such
guestions to the Parliament.

Justice La Forest postul ates a clean distinction between rights questions that
require consideration of competing socio-economic interests and those that
protect the individual against the state in the criminal process. Thisdivisionis
neither authorized by the Charter text nor feasible in practice. Asthe record of
Charter litigation shows, cases implicating the liberty of the accused and the
natureof criminal liability readily impinge on other Charter rights, for example,
religiousfreedom, freedom of expression, security of theperson, gender equality
and disability equality.* And perhapsthe most deferential reformulation of the

12 prominent casesinclude R. v. Keegstra, [1990] 3 S.C R. 697,117 N.R. 1; Big M, supra
note 76; Morgentaler, supra note 98; Rodriguez, supra note 98; R. v. Seaboyer and
Gayme (1991), 7 C.R. (4th) 117, 66 C.C.C. (3d) 321 (S.C.C.); R. v. Daviault, [1994]
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Oakestest occurred in the context of a garden variety criminal case.™ It makes
little sense to have the vigour of the judicial review of limits on such rights
depend on the context in which they are litigated.***

Thedistinction also doesnot fit well with the Charter’ sgenesis. The Charter
was supposed to remedy theinadequacies of thejudicial role on rights questions
that arose in the common law, as afederalism question, or under the statutory
Canadian Bill of Rights. Justice La Forest’s deferential model of Charter

113
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3 S.C.R. 63, 33 C.R. (4th) 165; Dagenais, supra note 94 and R. v. Hess and Nguyen,
[1990] 2 S.C.R. 906, 79 C.R. (3d) 332. Another indication of this phenomenon is the
overlap, rare before the Charter, in Canadian law school courses and textbooks of
constitutional law and criminal law.

R. v. Chaulk, [1990] 3 S.C.R. 1303, (1991) 2 C.R. (4th) 1 at 31. (Supreme Court
upholding Criminal Code presumption of sanity that imposed on accused the
requirement of proving insanity on abalance of probabilities.) The minimal impairment
testisreduced to this: “whether Parliament could reasonably have chosen an alternative
means which would have achieved the identified objective as effectively.” Thistest of
the “reasonable legislature” marks a clear retreat to the “Mack Truck” formula for
“generally acceptable” limits on rights. D. Stuart, in Charter Justice in Canadian
Criminal Law, 2d ed. (Toronto: Carswell, 1996) at 10 and 18, describesthe Court’ss.1
limitation analysisin criminal cases as “bewilderingly inconsistent” and of “stunning
inconsistency.” He criticizes the Chaulk limitation analysis at 342—43.

The basic concern seems to be that Charter cases will not reach the correct resolution:
strict judicial review will result in the invalidation of beneficial legislation, particularly
legislation to protect the vulnerable, because social science that satisfied the legislature
won't pass the Oakes test. La Forest J. has a number of concerns. He understands that
section 1 demands demonstration of direct “causal” relationships, requiring the state to
bring forward single, definitive empirical proofs that one phenomenon in society
produces or prevents another or that its chosen policy presents the absolutely least
intrusion on the guaranteed right or freedom. The proportionality analysis does not,
however, impose such rigid standards. See J. Rawls, Political Liberalism, supra note
17 at 358: the minimal impairment test targets policies “when considerably less
restrictiveand equally effectivealternativesareboth known and available.” Theoriginal
Oakes test did not demand exact empirical demonstration. Indeed, it conceded that in
some instances there would be no empirical demonstration but rather the work of
common sense and logic. The majority in R. v. Keegstra, [1990] 3 S.C.R. 697, [1991]
2 W.W.R. 1 at 40, engages in social science and historical analysis with no great
scientific exactitude within an analysis dominated by normative values. Oakes, supra
note 78 at 138. See L. E. Weinrib, “Hate Promotion in a Free and Democratic Society:
R. v. Keegstra” (1991) 36 McGill L.J. 1416. The concern of the normative approach
was not to nail down empirical exactitude, but to assure state compliance with Charter
strictures establishing either the primacy of therights and freedoms or the more general
norm of a*“free and democratic society.”
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anaysis reverts to the pattern of those discredited cases.™™ In any event,
successive Liberal governments during the 1970s could have put acriminal law
Charter into effect through theexclusiveand paramount federal jurisdictionover
the criminal law. If that was all that adoption of the Charter signifies, then
Canada s eleven governments spent over a decade coming to an agreement on
pervasive constitutional change when agreement was unnecessary. Provincia
opposition to the Charter, and thefinal insistence upon the override clause, was
misguided. Despite appearances and general understanding, the Charter had
minimal impact on provincial jurisdiction.**

Justice La Forest’s approach dispenses with the most salient aspects of the
postwar model of rights protection. He does not recognize purposive
interpretation, the special normative status of rights, the reference to democracy
asarights-protecting polity rather than to majoritarian mechanisms, and theidea
that justification preserves the normative values of the rights within the
l[imitation analysis. In his aternate Charter universe, there is no call to test
government policy against substantive constitutional norms. Groups and
individuals vie for state action or inaction free of the burden or advantage of
Charter guaranteesto their policy goals. Courts possess no expertise in respect
to the value of individual dignity and equality that informs al rights. The
allocation of resources is untied to constitutional priorities. The legidative
process, not Charter conformity, vindicates state policy.**’

15 The Supreme Court had determined, under the Canadian Bill of Rights, that the

judiciary could legitimately review discrimination in the criminal law but not in the
context of regulation or social benefits. Thusit ruled, in R. v. Drybones, [1970] S.C.R.
282, that criminal sanctions could not vary on the basis of racial characteristics.
Accordingly, an Aboriginal person could not be made liable to a criminal sanction for
conduct whereanon-Aboriginal person would not. But whenthe stateimposed racially-
based disadvantage in the non-criminal regulatory context, the Court found no
infringement of equality before the law: Canada v. Lavell, [1974] S.C.R. 1349, 38
D.L.R. (3d) 481 and Canada (A. G.) v. Canard, [1976] 1 S.C.R. 170, 30 D.L.R. (3d)
9. Similarly, when the state withheld benefits based on pregnancy and childbirth, in
Bliss v. Canada, [1979] 1 S.C.R. 183, the Court also rejected the claim to breach of
equality as impermissibly egalitarian.

This conclusion isinconsistent with the positions put forward by the “gang of 8" in the
Patriation Reference, much of whichthe S.C.C. accepted. See Re Resolution to Amend
the Constitution, [1981] 1 S.C.R. 753. See also Re Objection to a Resolution to Amend
the Constitution, [1982] 2 S.C.R. 793.

La Forest J.’s understanding of s. 1 limitation inverts the Charter’s structure. Section
1 establishes the guarantees as the presumptive norm, subject only to the type of limits
prescribed and justified. For La Forest J., the norm is plenary legislative authority over
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Onefeatureof thepostwar instrumentsfindsfavour, however. Whileignoring
the features of the internationa rights-protecting arrangements that were
specifically identified as models for the Charter in its final formulation, La
Forest J. takes up afeaturethat played no part in those deliberations: the margin
of appreciation.® Asnoted earlier, that doctrine operateswithin theinternational
rights-protecting systemsto preserve respect for member states having different
histories and cultures. The doctrine, however, isnot acarte blanche; it operates
within the confines of judicia review and the primacy of the rights guarantees.
Moreover, the flexibility introduced by the margin of appreciation does not go
so far as to perpetuate resistance to the transition into the rights-protecting
regime.™

The applicability of margin of appreciation anaysisto Canada s Charter is
somewhat strained. The doctrine is based on the political and cultura
diversification of sovereign nation states that enter into an international rights-
protecting system on avoluntary basiswith full exit rights. Canada, in contrast,

issues labelled socio-economic, a label that displaces the right claim by virtue of the
context in which it arises. Accordingly, the Court’s original approach, when carried
through to its exacting empirical conclusions, imposes “unjustified limitson legislative
power.” He negates the whole project of creating a Charter for Canadain which rights
would stand prior to ordinary legislative process: “Interpreted literally, mechanically,
without nuance, the Oakes test and the burden of proof which it imposes on the state
would most often negate its ability to legislate.” (para. 67) To reach this conclusion he
exaggerates the level of scientific accuracy demanded by the Oakes test, in effect
reading it literally, mechanically and without nuance. For a similar inversion of the
Charter’s structure of rights and limitation, see Sopinka J., in Egan, supra note 98, at
576: “1 am not prepared to say that by itsinaction to date the government has disentitled
itself to rely on section 1 of the Charter.” Heretheidea seemsto be that the government
has an entitlement to judicial validation of its legislation, despite the proven
infringement on the guaranteed right because it might act to remove that infringement
in the future, in whole or in part. This approach has more common ground with pre-
Charter, plenary legislative authority than constitutional rights-protection. It marksthe
nadir of s. 1 analysis.

In RJR, supra note 98 at 56-57, La Forest J. refers with approval to the margin of
appreciation, citing Irwin Toy v. Quebec, [1989] 1 S.C.R. 927 at 990 for the proposition
that the courts should not impose strict burdens on legislative policy-making when
social science evidenceis not determinative. See also R. v. Lyons, [1987] 2 S.C.R. 309
at 349.

Jacobs & White, supra note 15 at 37—-38. For the view that the margin of appreciation
can introduce an excessively subjective, reasonableness-based test that undermines
protection of rights and freedoms, see O. Gross, “Once M ore unto the Breach” (1998)
23 YaleJ. Int'l L. 437 at 496-98.
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hasawayshad anational criminal code, awidely shared system of common law
with the exception of Quebec’ s Civil Code, and a unified court system with the
Supreme Court of Canada at its apex for questions of provincial and federal law
alike. In addition, as noted earlier, one objective of the Charter project wasthe
creation of a pan-Canadian system of rights protection to inculcate an idea of
shared citizenship. All these factors militate against adoption of a margin of
appreciationinto Charter adjudication. Inany event, thefunction that themargin
of appreciation doctrine plays in the international systems of rights-protection
isprovidedfor expressly inthe Charter by thelegidlative override capacity under
section 33. If the self-standing political units cannot subscribe to the rights
guarantee and narrowly drawn limits, then the legislative capacity to suppress
certainrightsfor the duration of an electoral mandate shiftstheresponsibility to
the legislature to effect an express suppression of stipulated rights.*®

Justice La Forest is of the view that it is permissible to limit rights in
deferenceto thelegidlature because he regards representative government asthe
only way to mediate among competing socia interests. This diminishing of
Charter rightsfor the sake of |legidative sovereignty is problematic for several
reasons.

First, the Charter was designed to discipline the exercise of al state power
to the framework of rights. As finally formulated and initialy interpreted, it
committed those who exercise public power in Canadato the values essentia to
liberal democracy in apluralist, diverse, and often divided, state. The postwar
model embodied in the text and its early interpretation transated that
commitment into an institutional framework in which courts carry out alegal
function, overseeing conformity to constitutional guarantees.

Second, La Forest J. fails to apply his own argument about the function of
legislation to the creation of the Charter. That document was itself the product
of aprolonged and intense political process, which manifested clear intention to
commit the legal system to its terms. Even on La Forest J.’s own account, the
Charter itself is a mediation between competing social interests in which the
final result supports those who have been vulnerable to political neglect and
prejudice in the past, and is therefore entitled to judicial deference. Justice La

120 Theoverrideisalso the correct mechanism for the “ step by step” approach to limits on
rights favoured by the Court in McKinney, supra note 107 and Egan, supra note 98. If
the Charter strictures are deemed intolerable for a political community, then its
recourse is not in the courts but to its legislature, where the political responsibility for
divergence from those strictures is triggered by invocation of the override.
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Forest’ s argument leads to the paradox that the product of ordinary politicsis
entitled tojudicial deferencebut the product of decadesof constitutional politics
isnot.

Third, hisapproach failsto recognize the remarkably participatory nature of
the politicsthat produced the features of the Charter that he diminishes. By any
standard of representational politics, the process of constitutional reform that
produced the Charter was exemplary.'* Repeated public debate by the first
ministers and others on the respective merits of judicial review and legidative
sovereignty was followed by televised parliamentary hearings in which those
traditionally least valued by the political system had the opportunity toinfluence
the terms of their constitutional entitlements. Ignoring the remarkably
participatory genesis of the Charter, La Forest J. failsto acknowledge even the
political merits of the exercise that crystallized the remedia purposes of
Canada’ s constitutional revolution.

Fourth, his resistance to the Charter in the name of allegiance to the
representative responsibility of ordinary politics ignores the fact that one of the
purposes of arights-protecting instrument isto reconfigure the political process
to improve representation and accountability. Elected and representative law-
makers must deliberate upon the priority of our common rightsand freedoms—
the guarantees prerequisite to a free and democratic society — when they
exercise, or authorize the exercise of, the power we repose in them to regulate
our lives. In other words, the Charter requiresthat el ected officialstake not only
our votes, but also our rights, into their deliberations. Moreover, in the postwar
model, departures from the guarantees require reasoned, normative justification
by governments on a case-by-case basis in courts of law. Government lawyers
must prepare to defend the exercise of state power when asked the following

21 Onemight object on the groundsthat the provincial government and National Assembly
of Quebec objected to the entrenchment to the Charter and that this reflects a lack of
participation or consent that should precipitate deference. The argument would not be
very strong, even if it rested on the historical record. But it does not. The separatist
government of Quebec fully participated in the Charter process up to the last minute,
many participants believed with the purpose of undermining it. It secured most of the
features of its preferred amending provisions, which did not contain a Quebec veto, in
the trade-off for the Charter. Its political allies secured the override as well. The
separatist government worked for rejection of a Charter of Rights, while committed to
rights in its own governance. It played a dangerous game, which it lost. This
background does not register a mark against the Charter. Moreover, the newly re-
elected federal Liberalswho had carried the Charter project for over a decade enjoyed
an overwhelming mandate from Quebec voters.
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guestions: did the exercise of power haveafoundationinlaw?wasthelegal rule
intelligible, accessible and predictableto thoseto whom it applied? what wasthe
actual purpose of theimpugned exercise of power, i.e., the purposefor whichthe
impugned act or action passed through the law-making process? was that
purposeof sufficient urgency and publicimportanceto warrant an encroachment
on constitutional rights? wasit rational to pursuethe purposein the chosen way?
was there away to achieve the purpose without encroaching, or by encroaching
less, on the right? The prospect that the government must offer evidence and
reasoned argument on such questions before independent and impartial judges
keeps the political process faithful to all its constituents. Whereas La Forest J.
would see us al as winners or losers in the political game, the Charter would
have us al sustain our rights or their justified limitation.

Justice LaForest thusresiststheideathat rightsguaranteesimpose dutiesand
restrictions upon every exercise of state power, with judicial review to ensure
state compliance. He objects to a Charter that would prevent our political
representatives, acting within the dynamics of the ordinary political process,
frominadvertently, ignorantly or intentional ly sacrificing therightsand freedoms
intrinsictothemodern libera stateto other preferencesand priorities. Heprefers
judicial deference to the legislature, which leaves these rights and freedoms
hostage to the ordinary political process. Preservation of pre-Charter judicial
deference to ordinary politics cannot provide the conceptual foundation for the
underst?gdi ng of the Charter’ sinstitutional roles. Asformer Justice Wilson has
written,

The doubt about the legitimacy of judicial review persists and finds expression by different
members of the Court in different ways — in terms of a distinction made between law and
policy, law being for the courts and policy for governments, or in terms of courts not getting
into the wisdom as opposed to the vires of thelegislation (the pre-Charter Laskin concern),
or perhaps the most straightforward rationale, namely the concept of the courts owing
deference to the legislature as the elected representatives of the people. | must confess that
tomejudicial review and deferenceto thelegislature are anincompatible pair and | fear that
our attempt to combine them has simply resulted in a muddying of the jurisprudential
waters!

122 Hon. B. Wilson, “Constitutional Advocacy” (1992) Ottawa L. Rev. 265 at 270.
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V. CONSTITUTIONAL MODELS"™

Coinciding with the advent of the Charter was a confluence of factors that
augured well for thefulfilment of itsremedial objectives. Theinadequacy of the
previousarrangementswasplainto view and widely acknowledged. The Charter
project commanded popul ar acceptance and even enthusi asm acrossthe country.
The drafting process had | eft behind the compromises of the political actors, to
produce an innovative scheme of interlocking responsibilitieswith the strengths
and weaknesses of the continuing Canadian institutionsin mind. Building onthe
postwar model, the Charter text envisaged a comparatively narrow and
principled mode of judicia review. It bolstered the legitimacy of the judicial
function by imposing constitutional roles on both the legislature and executive.
Thiscomplex institutional structure was designed to put the Charter beyond the
standardredlist critiques. Therich and varied jurisprudence of the postwar model
was availablefor interpretive guidance. And a strong Supreme Court was ready
to elaborate the legal doctrines that would realize the Charter’s remedial
purposes after numerous other attemptsto protect rights had proved inadequate.

From the beginning it was obvious that the fate of the Charter depended on
the interpretation of the express limitation formula common to modern
constitutional bills of rights. Without a normatively directed limitation clause,
i.e., one that differentiated between normative, principled limitations and non-
normative, power-based abrogation of rights, the Charter would betray the very
rights and freedoms it was supposed to protect. This is why the government
withdrew the“Mack Truck” version when public interest groups and expertsin
rights-protection pointed out that it would perpetuate the discredited status quo.
The Charter text thus came to embody the postwar model, giving the courtsthe
task of forwarding rights-based principles even when justifying limitation on
guaranteed rights.

The revised deferential understanding of the limitation provision preferred
by LaForest J. posesthe danger of moving the Charter far fromitstext, original
design and chosen models. In the face of established modes of legal
interpretation, the “Mack Truck” version seemsto have miraculously survived
its public denunciation and excision from the Charter text. This erosion of the
Charter’s limitation formula has not marked a stable stopping point.
Interpretation that turns away from text, remedial purposes and stipulated

122 See L.E. Weinrib, “Constitutional Models, Constitutional Comparativism” in M.
Tushnet & V. Jackson, eds., Defining the Field of Comparative Constitutional Law
(Westport, Conn.: Praeger, 2002).
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institutional roles has no stopping point. Sankey L.C., in the Edwards case,
suggested that welook on our written constitutional instrument asa“living tree
capableof growth and expansion withinitsnatural limits,” not soft clay inwhich
ajudge may imprint and preserve his personal political philosophy.'** As one
might expect, the final legacy of La Forest J.’s theory of the Charter is not
simply the expansion of thegroundsof limiting rightsto createavery deferential
judicia role, but the paralel narrowing of the scope and content of the
guaranteed rights as well.'®

This deferential approach has little regard for the constitutional history that
produced the Charter. Those who opposed entrenchment ultimately accepted a
Charter with arich array of rights and a narrow, principled limitation formula.
In return, they secured a heavily qualified legidlative override power, which by
their design, made departure from Charter norms a potentially costly political
option given the Charter’ s popularity.*?® The resurrected deferential limitation
formulawould give the “gang of 8" provinces, which opposed the Charter, the
victory they failed to secure either in public debate or in the federal-provincial
battlefield. When it interpretsthe Charter’ sguarantee-and-limitation formulaas
giving primacy to legislaturesengaged in ordinary politics, the Court enablesthe
state to abrogate rights without paying the cost of using the override.”®” And, as
if that were not enough, it does so by resurrecting the rubber-stamp, limitation
clause emphatically rejected by the people in Parliament. This stance amounts
to an unexpected windfall to those who opposed the Charter.

124 Edwardsv. Canada (A.-G.), [1930] A.C. 124 at 136, 1 D.L.R. 98 [hereinafter Edwards
cited to A.C.].

See Rodriguez, supra note 98; Egan, supra note 98; and Law v. Canada (Minister of
Employment and Immigration) (1999), 170 D.L.R. (4™ 1. Other cases, such as
Tétrault-Gadoury v. Canada, [1991] 2 S.C.R. 22, Eldridge v. B.C., [1997] 3 S.C.R.
607 might suggest otherwise. But these cases pivot on relief against disadvantage, not
Charter rights at large. It does not follow from the fact that the claim succeeds that the
Court hasinterpreted and applied the Charter’ sstricturescorrectly. Thewidediscretion
that the deference-minded judges accord to themselves opens the door to deference in
cases where the legislature is preserving or forwarding the cultural majority’s moral
code, tradition values, and general consensus. Vriend v. Alberta, [1998] 1 S.C.R. 493
and M. v. H., [1999] 2 S.C.R. 3 may suggest recommitment to the postwar model and
its fundamental values, but Law v. Canada, [1999] 1 S.C.R. 497 and Corbiere v.
Canada, [1999] 2 S.C.R. 203 may indicate otherwise.

They also secured agreement to their preferred formulafor constitutional amendment,
with some modification.

Deferenceto ordinary politics hasinfluenced the Court’ sinterpretation of the override
aswell. See Weinrib, supra note 73.
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Texts offer arange of interpretive flexibility; there is very rarely only one
interpretive possibility. Over time, constitutional textsin some ways offer more
flexibility than other legal instruments because of their abstract formulation,
higher law norms and principled response to changed circumstances. But
interpretation has its limits; it should stop short of undoing the clear historical
compromises that informed the drafting of specific constitutional amendments
to achieve focussed remedial ends. In other contexts, the Court has given such
compromise great respect.

Seeninthelight of our judicial history, the Court’ streatment of thelimitation
formulaisnot without itsironies. Our great judgesdemonstrated inthepast their
ability to usewhatever strands of legal reasoning cameto hand to createwhat we
would now recognizeasrights-protection. Lord Chancellor Sankey presupposed
gender equality in the interpretation of general language in a written
constitution.*? Justice Idington, in dissent in Quong Wing, invoked the status of
British subject as an interpretive shield against statutory imposition of racial
discrimination.’® In obiter dicta, in Reference Re Alberta Satutes, Duff C.J. and
Canon J., recognized freedom of speech and the press as inherent, democratic
norms embedded in our federal arrangements.**® Many judgments of Rand J.
read afull array of origina freedomsintheinterstices of Canadian federalism.™*
These judges, lacking anything approaching the mandate of the Charter, did so
much with the interplay of the written and unwritten components of our
constitutional arrangements,*** antici pating the Supreme Court’ srecent returnto
the idea of pre-eminent, deeply embedded constitutional principles.**

The postwar period has been called the age of rights. Those who translated
the remedial purposes of the Charter into legal text and institutional design
emulated the value structure and institutional design of the postwar model of
rights-protection. It is a disappointment then that, on occasion, judges of the
Supreme Court of Canada have failed to carry through this commitment.”** It is

128 Edwards, supra note 124.

12 Quong Wing v. The King (1914), 49 S.C.R. 440, 18 D.L.R. 121.

1% 11938] S.C.R. 100, 2 D.L.R. 81.

181 Roncarelli v. Duplessis, [1959] S.C.R. 121, 16 D.L.R. (2d) 689, Saumur v. City of
Quebec, [1953] 2 S.C.R. 299, 4 D.L.R. 641, Switzman v. Elbling, [1957] S.C.R. 285,
7D.L.R. (2d) 337.

See Weinrib, supra note 97.

Supra note 5.

Although the Supreme Court has not been consistent in acknowledging the Charter’s
international roots in its domestic operation, the Charter has nevertheless had a
remarkably strong influence beyond Canada’ s borders. M any other systems of rights-
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perplexing that these judges have turned away from the obvious foundationsfor
Charter interpretation — the Charter’ spolitical history, text and chosen model.
It is even more perplexing to note that they have, in effect, moved toward
another constitutional model, i.e., the more conservative strands of the United
States Supreme Court’ s approach to the Bill of Rights: insularity, disquiet asto
judicial legitimacy, and subservience of constitutional normsto ordinary politics.
Theseelementsmark retreat from the brief engagement with theideasof postwar
congtitutionalism by the Warren Court. The Warren Court, however, was not
based on a prolonged public debate culminating in the adoption of a new
constitutional bill of rights setting down institutional roles designed to give
constitutional guarantees effective protection.

That the U.S. Supreme Court’s rejection of the Warren Court’s strong
protection of equal human dignity, asthe core of constitutional rights-protection,
should provide a guide for interpretation of the Canadian Charter by some
Canadian judges must surely stand as one of the stranger devel opments within
modern constitutional discourse. One would have thought that the application
of comparative constitutional analysisto the Charter would haveturned all eyes
elsewhere, to find the Charter’ sroots and institutional legitimacy in the shared
values and purposes of the postwar world in which we live and in which our
Charter was formulated.

The judges who prefer a deferential approach to the Charter’s limitation
formulastand committed to thelessons|earned from the New Deal crisisthat so
traumatized American constitutional thought in the early twentieth century. The
end of that era marked the triumph of legislatures over the courts. Social
legislation attuned to public welfare supplanted outdated, regressive ideas of
market neutrality in the form of sacrosanct contract and property rights. Recent
historical analysis has, however, rehabilitated the Lochner erajudiciary to some
extent, recognizing that its allegiance to economic liberty was neither personal
indulgence nor an expression of judicial classhias. Rather, it wasafutileattempt
toretainatraditional ideaof limited government and residual liberties, cherished
in a pre-industrial economy — not a misguided negation of democratic
government.**> Nonethel ess, the prospect of strong, judicialy enforced rights-

protection have looked to the Charter as the primary or partial model for their own
development. Charter cases are cited in many other jurisdictions today as part of the
growing trend to trans-jurisdictional constitutionalism.

M .J. Horwitz, “Forward: The Constitution of Change: Legal Fundamentality without
Fundamentalism” (1993) 70 Harv. L. Rev. 30; O.M. Fiss, History of the Supreme Court
of the United States: Troubled Beginnings of the Modern State, 1888-1910, vol. 8.
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protection continues to carry the taint of Lochner, i.e., the spectre of judges
imposing their own elite valueson soci ety agai nst | egislativeinitiativesdesigned
to protect awider public, especially thedisadvantaged. The Charter, constructed
uponitspostwar rightsframework in the shadow of democratic failure combined
with unprecedented state atrocities, moves beyond that debate. Therefore,
modern rights-protecting instruments not only provide a framework for
economic activity and public welfare but also ensure fidelity to the principles of
liberty, equality and respect for human dignity. Judicial review does not
underminethe democratic function. Onthecontrary, itintensifiesaccountability
and broadens representation. It thus legitimates the democratic, majoritarian
process in an increasingly diverse and pluralistic society.

Judges who resist the Charter’s postwar commitments and institutional
framework on apost-Lochner template seek to ensurethat rights-protection does
not once again rigidify into acomplex, judicially constructed doctrinal labyrinth
that offers safe passage only to the rich and powerful. They prefer to keep the
system flexible, fluid, contextual, and responsive. These aspirations are
admirable. They do not, however, necessitate preemptive deference to
majoritarian institutions. In fact, the Charter addresses these very concerns in
ways that do not divest legislatures of their important role. Thus the Charter
givesno privilegeto pure economic rights, an omission designed to precludeany
tendency of rights protection to privilege the privileged.**®* The non-
discrimination provisions are generous and open to further expansion. The
guarantee of security of the person has demonstrated capacity to promote fair
distribution of limited resources. The interpretive provisions highlight gender
equality, pluralism and diversity.

Moreover, other grounds for a deferential approach to rights adjudication,
also deriving from the post-Lochner paradigm, should have minimal tractionin
Canada. Interpretive methodology based on fidelity to text and origina
understanding, tarnished by their instrumental, conservative agendain the United
States context, stand on more legitimate ground in Canada. We have a new

(New York: Macmillan, 1993); H. Gillman, The Constitution Besieged: The Rise and
Demise of Lochner Era Police PowersJurisprudence (Durham, N.C.: Duke University
Press, 1993).

The Charter responds to the critique that rights-protection is socially retrograde by
providing interpretive directives as to gender equality and multiculturalism, often
proxies for exclusion, bias, prejudice, stereotypes and disadvantage. By prohibiting
state discrimination on an open list of prohibited grounds, and by permitting affirmative
action initiatives, the Charter does not stand in the way of progressive policy.
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constitutional text, onethat marksthe culmination of aprolonged, well-informed
and participatory debate about the strengths and weaknesses of existing
ingtitutions, which rightsto protect and how best to deliver that protection. Many
models were considered and rejected, including a deferential model that was
ultimately rejected not only by parliamentarians, but by the peoplein Parliament.
The model that was chosen was attractive because it would fulfil the remedial
objectives, offer an established, structured approach already operative in other
Commonweal th countries and reflect Canada’ sinternational obligations. It was
popular across the country because it held promise to remedy widely
acknowledged failingsin the legal system.

The Charter’ sinstitutional arrangements should also undercut the standard
American critique that strong rights protection is countermajoritarian. It vests
authority over a circumscribed set of rights, plus a clearly articulated standard
of limitation, in courts of law, consistent with judicial expertise, independence
and individuated adjudication. In addition, it provides a statutory override that
requires no more than a majority vote by alegislature willing to act expressly
against the Charter guaranteesof itsconstituents. Thereisvery littlethatisnovel
inthe Charter’ slegal structure. Much of the disciplinethat the Charter imposes
on government isdrawn from therule of law. Examplesinclude the requirement
that public policy stand as the product of public and deliberative democratic
processinaformthat isaccessibleandintelligibleto therightholder. Preemptive
deferenceto alegidaturethat hasnot satisfied these standards does not fulfil any
meaningful understanding of legislative supremacy.™’

Theinterlocking institutional roles under the Charter ensure that courts can
be courts and legidatures can be legislatures. Neither institution usurps the
other’s prerogatives. Each has an important and legitimate, freestanding,
constitutional role, accentuating itsinstitutional strengths. Judges who propose
that courts should defer to the ordinary legislative process undermine the
Charter’ scomplex rearrangement of ingtitutional responsibility. Inaddition, they
createafissureinthe unified conceptual foundation of our part-written and part-
unwritten constitutional edifice.’® If thereis a sound interpretive or theoretical
basisto preemptivedeferenceto theordinary political processin socio-economic
contexts, it lies hidden.

187 p. Craig, “Competing M odels of Judicial Review” in C. Forsyth, ed., Judicial Review
and the Constitution (Oxford: Hart Publishing, 2000) 373 and Sir J. Laws, “Law and
Democracy” [1995] Public Law 72.

138 gpcession Reference, Judges Remuneration References, supra note 5.
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Thosewho subscribeto thedeferential approachto Charter adjudicationwish
to avoid repetition of the perceived errors of the Lochner era judiciary. But
ironicaly, inamarkedly different social and legal context, they repeat precisely
theerror they wishto avoid. Likethevilified judges whose work they repudiate,
they cling to a constitutional model that the world has passed by. By taking up
the call to deference by which the legal realists triumphed decades ago, they do
not support progressive public policy. To use Sankey L.C.’s words, they
illegitimately subordinate reason to custom and tradition.**®

1% For an explication of the relevance of the Edwards case for interpretation of a bill of
rights, see L.E. Weinrib, “Sustaining Constitutional Values: The Schreiner Legacy”
(1998) 14 S. Afr. J. Hum. Rts. 351 at 369-72.
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THE STRUCTURAL CONCEPTION OF RIGHTS
AND JUDICIAL BALANCING

Richard H. Pildes’

The author argues that two ideas, the
protection of atomiscic human rights and
the traditional balancing of those rights,
are mistakenly perceived as central to
constitutional adjudication in the United
States and Canada. Rather than rights
acting as “trumps,” rights channel the
kinds of reasons governments can invoke
when acting in different spheres. Similarly,
balancing rhetoric does not adequately
describe the process of judicial
decisionmaking. Instead, constitutional
adjudication primarily entails judicial
efforts to define the kinds of reasons that
are impermissible justifications for state
action in different spheres. The author
demonstrates how to see traditional
balancing rhetoric as obscuring a
decisionmaking process that is better
characterized as a judicial definition of
impermissible justifications or excluded
reasons.

l. INTRODUCTION

L’ auteur argumente le fait que deux idées,
soit la protection des droits de la personne
et I’équilibre traditionnel de ces droits,
sont pergues, par mégarde, comme étant au
centre des décisions constitutionnelles aux
Etats-Unis et au Canada. Au lieu que les
droits agissent en «atout», ils canalisent le
genre de raisons que les gouvernements
invoquent lorsqu’ils les violent. De méme,
le discours en faveur de I'équilibre ne
décrit pas de fagcon adéquate le processus
de la prise de décision judiciaire. Les
décisions constitutionnelles englobent
plutét des efforts judiciaires visant a
déterminer le genre de raisons qui
représentent des justifications
inadmissibles pour des actions de |’ Etat
dans des sphéres différentes. L’auteur
montre comment on peut voir lediscoursde
I’ équilibre traditionnel comme voilant un
processus décisionnel qui reléve plutét de
la définition judiciaire de justificatifs
inadmissibles ou de raisons exclues.

Based on American constitutional experience, twoideasarewiddy but, | will
argue, mistakenly perceived as central to contemporary constitutional
adjudication. First, that modern constitutionalismislargely organized around the
protection of individual human rights (more precisely, as we shall see, around

Professor, New Y ork University School of Law. An earlier version of this article was
previously published as “Why Rights Are Not Trumps: Social M eanings, Expressive
Harms, and Constitutionalism” (1998) 27 J. Leg. Stud. 725.
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a particular conception of rights). As a result, constitutional conflicts are
portrayed as clashes between, on the one hand, the self-regarding individual
interests these rights protect and, on the other hand, “state interests’ or “the
commongood.” From thispictureflowsthesecond central idea: that the practice
of constitutional adjudication essentially entails judicial efforts to “balance”
individua rights against state interests in an effort to adjudicate which is
“weightier.” Metaphors of balancing pervade constitutional opinions, in
American decisions, Canadian decisions, and elsewhere.! This rhetoric of
balancing isaproduct of organizing constitutionalism around conflicts between
individual rightsand stateinterests. When rightsand stateinterestsare perceived
to be in conflict, each with their claim to legitimacy, courts are drawn toward

For examples of balancing language in Canadian Supreme Court decisions, see
Canadian Civil Liberties Assn. v. Canada (Attorney General) (1998), 1 D.L.R. (4th)
255; R. v. Lucas, [1998] 1 S.C.R. 439; R. v. Oakes, [1986] 1 S.C.R. 103. Balancing
language also appears frequently in rights cases of the lIsraeli Supreme Court,
particularly in decisionswritten by the Court’ scurrent President, Justice Aharon Barak.
Seee.g.H.C.6821/95 United Mizrachi Bank v. Migdal CooperativeVillage, 49(4) P.D.
221; H.C. 806/88, Universal City Studios, Inc. v. Films and Plays Censorship Board,
43(2) P.D. 22; H.C. 1604-1601/90, Shalit v. Peres & Others, 44(3) P.D. 353. The
emerging jurisprudence of the Constitutional Court of South Africa has also
immediately turned to the extensive use of balancing language. See e.g. Coetzee v.
Government of the Republic of South Africa, 1995 (4) S.A.L.R. 631 (C.C.); Shabalala
& Others v. Attorney General of the Transvaal, 1995 (12) B.C.L.R. 1593; S. v.
Makwanyane & Another, 1995 (6) B.C.L.R. 665.

Of course, these other systems, unlike the American one, work from authoritative
legal textsand constitutionsthat contain explicit limitationsclauses, that expressly limit
the scope of therightsthese documentsrecognize. Constitution of the Republic of South
Africa, (1996) Act 108, s. 36; Canadian Charter of Rights And Freedoms, Part 1 of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U .K.), 1982, c. 11,
s. 1. The Basic Law of Israel also hasasimilar restriction. Hok Yesod: Kevod HaAdam
VeHeiruto (Basic Law: Human Dignity and Freedom), S.H. 150 (1992), s. 8. In my
tentative view, the presence or absence of such express limitations clauses is unlikely
to affect the actual structural logic of rightsin these different systems, even if it affects
the language within which judicial decisionsare expressed. That is, balancing language
aside, these decisions will frequently be best rationalized by recognizing that rights
work to exclude certain particular reasons for government action in particular spheres,
and thusto protect structural differentiations of power and authority, rather than being
weightsin some calculus in which the strength of competing governmental interestsis
being somehow counterbalanced against the weight of the rights. But determining
whether thisis so is not only beyond the scope of this article, it would also require a
more extensiveimmersion inthejurisprudence of these various systemsthan | havethus
far undertaken.
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“weighing” the “strength” of state interests against the “ degree” of intrusion on
individua rights. Balancing rhetoric then flows freely.

Sincetheadvent of Canadian constitutionalismin 1982, many have expressed
concern about the potential costs of importing rights-oriented constitutional
liberalism. Thus, the comparative political scientist Seymour Martin Lipset has
speculated that the mere enactment of the Charter of Rights and Freedoms will
necessarily “Americanize’ Canadian politics:?

Perhaps the most important step that Canada has taken to Americanizeitself — far greater
initsimplication than the signing of the free trade treaty — has been the incorporation into
its constitution of a bill of rights, the Charter of Rights and Freedoms, placing the power of
the state under judicial restraint ... [T]he Charter makes Canada a more individualistic and
litigious culture ... By enacting the Charter, Canada has gone far toward joining the United
States culturally.

Many Canadiansfind this spectre uninviting, based on aperception of rights-
oriented constitutionalism drawn from the American experience. Charles Taylor,
the philosopher, asserts that Canadian culture has traditionally been organized
around the model of citizen participation and that the American model of rights
poses athreat to that tradition.> More dramatically, Allan Hutchinson appealsto
Canadiansto reject congtitutionalism atogether becausea* rights-centred soci ety
becomes little more than an aggregate of self-interested individuals who band
together to facilitate the pursuit of their own uncoordinated and independent life
projects — a relation of strategic convenience and opportunism rather than
mutual commitment and support.”* And W.A. Bogart worries that a distinct
Canadian cultural identity will be engulfed by therise of aliberal individualism
inextricably associated with the birth of Canadian constitutionalism.®

S.M. Lipset, Continental Divide: The Values and Institutions of the United States and
Canada (Toronto: Canadian-American Committee, 1989) at 225—-26 [emphasisadded].
C. Taylor, “Alternative Futures — Legitimacy, ldentity, and Alienation in Late
Twentieth Century Canada” in A. Cairns & C. Williams, eds., Constitutionalism,
Citizenship, and Society in Canada, (Toronto: University of Toronto Press, 1985) 183
at 209, describing the rights model asidentifying “the dignity of the free agent ... more
with the bearer of rights than with the citizen participator.”

4 A.C. Hutchinson, Waiting for CORAF: A Critique of Law and Rights (Toronto:
University of Toronto Press, 1995) at 90.

W .A.Bogart, Courtsand Country: TheLimitsof Litigation and the Social and Political
Life in Canada (Toronto: Oxford University Press, 1994) at 262. Former Prime
Minister and Minister of Justice, Kim Campbell, has similarly been reported to assert
that the Charter promotes a rights discourse that threatens Canada’'s ability to
accommodate divergent interests. See S.M. Lipset & A.B. Pool, “Balancing the
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In this essay, | pursue two themes that | hope will illuminate central aspects
of American constitutional practice and, in doing so, perhaps allay some small
aspectsof these Canadian concerns. Thefirst theme addressestherol ethat rights
play in actual American constitutional practice, as opposed to in some strands
of constitutional theory or contemporary libera political philosophy. Thistheme
has large cultural resonances, for once we get clear on the role rights actually
play in adjudication, we can better examinethecultural consequencesof “rights-
oriented liberalism.” The second themeis more narrowly focused on techniques
of judicia decisionmaking. With amore accurate picture of the way American
constitutional rightswork in place, | will argue that, both in theory and practice,
judicia “balancing” of rightsversusinterestsplaysalesssignificant rolethanis
generally appreciated. Balancingimagery hasbecomearituaisticincantationin
modern constitutionalism but, judicial imagery notwithstanding, | do not believe
bal ancing describestheactual processof adjudicationinlargeareasof American
constitutional law.

My two themes are closely related. It isasaresult of a particular conception
of rights— which I will call the atomistic conception — that the perceived need
to “balance” arises. Once we replace this conception of rights with one more
accurately descriptive of American constitutional practice, it will also become
easier to see and describe the alternative to balancing that also better describes
the actual techniques of constitutional adjudication. My approach here is
interpretive or phenomenological: | mean to describe essential features of
American congtitutionalism as an actual and ongoing social practice. The
analysis offered is not an exercise in normative political theory about rights or
constitutionalism asmuch asit isredescription. With respect to my two themes,
American constitutional practice is frequently misunderstood, both by judges
who participateinit aswell asby academicswho comment onit. The effort here
isto illuminate that practice more precisely.

Individual and the Community: CanadaV ersusthe United States” (1996) 6 Responsive
Community 37 at 41-42.
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Il. TWO CONCEPTIONS OF CONSTITUTIONAL RIGHTS

Much of American constitutional law is, of course, cast in the language of
protectingindividual rights: rightsto free speech, equal protection or democratic
participation — to vote, form parties, petition the government. But when we
examine these rights closely, what exactly istheir analytical structure?

The most influential pictureis perhaps Ronald Dworkin’s view of rights as
“trumps.”® In the canonical text of rights-oriented liberalism, Taking Rights
Serioudly, Dworkin defined rights as claims that may not justifiably be limited
by appeals to the common good. This constitutionalism takes rights seriously
precisely by recognizing that “[t]he prospect of utilitarian gains cannot justify
preventing a man from doing what he has aright to do.”” Rights must permit
individual sto take an action “even if the majority would be worse off for having
it done.”® This is the picture of the direct clash between the interests of
individuglsand that of the community, with rightstrumping the second to secure
thefirst.

Dworkin's account is offered as both a descriptive portrayal of libera
constitutionalism and as normative political philosophy. Were it an accurate
portrait, the spectre of atomism would indeed loom large: the very point of
rights-based adjudication would be to prefer the self-regarding interests of
individual s to even the most powerful of concerns for the common good of the
political community. But Dworkin’s account stays far removed from the level
of actual constitutional practice; he does not examine in any detail the
phenomenology of constitutional adjudication.”® Had he done so, he would

5 R. Dworkin, Taking Rights Seriously (London: Duckworth, 1977) at 184—205.

" Ibid. at 193.

Ibid. at 194. See also ibid. at 204 (governments “must not define citizens' rights so that
these are cut off for supposed reasons of the general good.”).

A similar picture is presented in Nozick’s influential account of rights as “side
constraints,” in R. Nozick, Anarchy, State, and Utopia (New Y ork: Basic Books, 1974)
at 29.

For criticism of Dworkin’s constitutional jurisprudence for being too “top down,” see
R.A. Posner, “Legal Reasoning from the Top Down and from the Bottom Up” in
Overcoming Law (Cambridge, MA: Harvard University Press, 1995) at 171-97; C.
Sunstein, review of Freedom’sLaw: The Moral Reading of the American Constitution
by R. Dworkin (1996) 214 New Republic 35. Jeremy Waldron, while endorsing my
analysis of how constitutional rights work, argues that Dworkin does not actually hold
the “rights as trumps” view | describe here. J. Waldron, “Pildes on Dworkin’s Theory

10
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quickly have encountered one immediate stumbling block: American courts
permit rights to be limited, even when applying the most intensive judicial
scrutiny, for reasons that have little to do with the kinds of reasons Dworkin's
theory would make relevant.™ That is, governments can infringe even the most
fundamental rights if its justifications are sufficiently “compelling” and the
means used are the least restrictive available. Rights are not genera trumps
against appealsto the common good or anything else; instead, | believethey are
better understood as channelling the kinds of reasons government can invoke
when it impinges on rights. Moreover, thisis not an exceptional doctrine for
aberrational contexts, but a defining element of rights adjudication.

An aternative account of the way rights work — one | will call a structural
conception — is more closely tied to these features of actual constitutional
practice.” The reason that courts determine the scope of rightswith referenceto
the justifications government offers for limiting them is that rights are not best
understood as trumps for individual interests over collective interests. Instead,
rights are better understood as means of realizing certain collective interests;
their content is defined with reference to those interests. Rights do protect the
interests of individual right claimants, but not only these interests. An intended
and justifying consequence of rights is that through protecting the interests of
specific plaintiffs, rights also realize the interests of others, including collective
interests. In other words, the justification for many constitutional rights cannot

of Rights” (2000) 29 J. of Leg. Stud. 301. For my continued analysis of why Dworkin
does indeed argue for the “rights as trumps” view, see R. Pildes, “Dworkin’s Two
Conceptions of Rights” (2000) 29 J. of Leg. Stud. 309.

Dworkin argues that a proper justification for limiting a right is that other competing
rights are at stake. But in Dworkin’s account, “competing rights” must be understood
in a particular way. It must be limited to competing rights other members of society
might have as individuals; it cannot mean the rights “of the majority as such, which
cannot count as a justification for overruling individual rights.” Dworkin, supra note
6 at 194.

For initial efforts to suggest this account of rights, see R.H. Pildes & E.S. Anderson,
“Slinging Arrows at Democracy: Social Choice Theory, Value Pluralism, and
Democratic Politics” (1990) 90 Colum. L. Rev. 2121 at 2154-58. Those views were
influenced in part by earlier work of J. Raz, The Morality of Freedom (New Y ork:
Oxford University Press, 1986) at 258: (“At least some constitutional rights are
primarily means of formal or informal institutional protection of collective goods.”).
Theview now outlined inthetext drawsfrom Raz’ s subsequent work, most importantly,
J. Raz, “Rightsand Individual Well-Being” in Ethicsin the Public Domain (New Y ork:
Oxford University Press, 1994) at 44—60.

11
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be reduced to the atomistic interest of the rightholder alone.® As Joseph Raz
putsit, “ Though he gains from the benefit the right securesto others, the weight
and importance of the right depends on its value to those others, and not on the
benefit that thisin turn secures to the right-holder.”**

Raz arguesthat most constitutional rightsserveaparticular kind of collective
interest, the preservation of “common or public goods” (in the sense economists
have long used the terms).” These are non-excludable goods, the benefits of
which are either available to al or none, like clean air or national defense. So,
too, traditional liberal rights, such as freedom of speech or democratic
participation, realize goods that are common in this sense; the cultural benefits
of such rights are available generally. The importance of the structural
conception of rights is that it clarifies that the point and justification of
constitutional rights is not the enhancement of the autonomy or atomistic self-
interest of the rightholder, but the realization of various common goods.*® Once

13 Of necessity, | write quite broadly here. To qualify, there is likely no single unitary

conception of the role rights play in American constitutional practice. Rights serve
different purposes in different contexts. Professor Fallon has nicely catalogued some
of these different purposes: rights sometimes seem to further the individual interest in
substantive well-being; at other times, they preserve individual interestsin autonomous
choice; in still other contexts, rights protect interests of individuals or groups in
maintaining the social bases for self-respect, so that here, rights protect “dignitary”
interests. See R.H. Fallon, Jr., “Individual Rights and the Powers of Government”
(1993) 27 Ga. L. Rev. 343. In these various contexts, it is possible that a different
account of the role of rights and the relevance and techniques of balancing must be
offered than the one | develop here. My focus hereis on a particular — but, | believe,
pervasive — context in which constitutional law invokes rights: where rights do their
work by marking out the boundary linesbetween different spheresof political authority.
14 Raz (1994), supra note 12 at 51-52.
5 |bid. at 52. See also ibid.; “The protection of many of the most cherished civil and
political rightsin liberal democraciesisjustified by the fact that they serve the common
or general good.”
Note that “common goods’ in this sense are a distinct kind of good and not a loose
formulation for whatever might be thought to maximize social welfare. The argument
is not that rights serve to promote the general welfare, if that is taken in an utilitarian
sense of maximizing the satisfaction of existing preferences, or total welfare. Rather,
the claim is that rights realize one distinct type of good, namely, those goods that are
“common” in the economic sense.

Raz does not, however, systematically defend this view by showing that rights do
not, on some occasions, serve other kinds of collective interests — including
maximizing total social welfare. M oreover, Raz offers such an expansive conception
of common goods — in his view, freedom of contract, of occupation and of marriage

16
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rights are understood thisway, important implicationsfollow for both the broad
guestion of the culture “rights-oriented liberalism” creates and for the more
specific techniques of judicia decisionmaking.

Before turning to these implications, | want to suggest one reason that the
mistaken, atomistic view of rightsis common. The technical rules of American
standing doctrine require that plaintiffs suffer direct, individuated and
redressableharmsbeforethey caninvokethe power of federal courtsto vindicate
claims of constitutional rights.*” As the Court put it recently, plaintiffs must
distinguish their claimsfrom“agenerally avail able grievance about government
— claiming only harmto [their] and every citizen’ sinterest in proper application
of the Constitution and laws, and seeking relief that no more directly and
tangibly benefits [them] than it does the public at large.”*® This rhetorica

define the meaning and significance of these realms and hence realize common goods
— that one might worry whether the concept becomes tautological. | myself am
uncertain that actual constitutional practice recognizesonly thoserightsthat can be said
to sustain common goods, at least if that concept is understood in an appropriately
precise sense. But the aim of this essay is to suggest that the general logic of rightsis
structural, not atomistic; once the role of rights in realizing collective interests is
recognized, the question of precisely what these collective interests might be with
respect to different rights must await another occasion.

The Court recently restated the “irreducible minimum?” that is constitutionally required
for standing under Article |1l of the Constitution:

[A] party seeking to invoke a federal court’s jurisdiction must demonstrate three
things: (1) “injury in fact,” by which we mean an invasion of alegally protected
interest that is “(a) concrete and particularized, and (b) actual or imminent, not
conjectural or hypothetical,” (2) a causal relationship between the injury and the
challenged conduct, by which we mean that the injury “fairly can be traced to the
challenged action of the defendant,” and has not resulted “from the independent
action of somethird party not before the court,” and (3) alikelihood that the injury

will be redressed by a favorable decision, by which we mean that the “ prospect of
obtaining relief from the injury as a result of a favorable ruling” is not “too
speculative.”

Northeastern Fla. Chapter of the Associated Gen. Contractors of Am. v. City of
Jacksonville, 113 S. Ct. 2297, 2301-02 (1993) [citations omitted] (quoting Lujan v.
Defenders of Wildlife, 112 S. Ct. 2130, 2136 (1992); Simon v. Eastern Ky. Welfare
Rights Org., 426 U.S. 26, 41-42 (1976); Allen v. Wright, 468 U.S. 737, 752 (1984));
seeC. Sunstein, “W hat’ s Standing After Lujan? Of Citizen Suits, “Injuries,” and Article
111" (1992) 91 Mich. L. Rev. 163 (discussing modern standing jurisprudence); see also
H.J. Krent & E.G. Shenkman, “Of Citizen Suitsand Citizen Sunstein” (1993) 91 Mich.
L. Rev. 1793 (responding to Sunstein’s analysis of standing).

8 |ujan v. Defenders of Wildlife, 112 S. Ct. 2130, 2143 (1992).
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emphasis on plaintiffs as vindicating their own interests, not generalized
grievances, perhaps makesit natural to conclude that rights serve principaly to
protect atomistic, individual self-interests.

But thisinference mistakestheroleof standing doctrines. Ascourtsarticulate
quite explicitly, these doctrines are justified as means of realizing values
associated with the separation of powers.” The effect of these doctrinesisto
limit the class of rightholders who can vindicate clams of right. Yet the
justifications for those limitations are not grounded on the internal logic of
constitutional rights, but rather on values external to those rights: in particular,
on a conception of the proper institutional boundaries between courts and other
political institutions. Standing doctrinesrequirethat plaintiffssuffer individuated
harm before courtsare appropriateinstitutional forumsfor resolving the dispute.
But that says little about what range of interests a given right protects once a
particular plaintiff is aproper vehicle for vindicating the right.

The structural view of rights asserts that most constitutional rights are
justified because, by serving the interests of the right-claimant, they serve
collective interests in the realization of various common goods. Standing
doctrine merely seeks to ensure that the first link in this chain is sufficiently
strong; that the interests of the person claiming theright are palpably at stakein
aparticular way. Oncethey are, thelogic of the structural conception then comes
into play. With thisless atomistic understanding of rights now sketched out, we
can begin to suggest why balancing plays less of a role in constitutional
adjudication than many believe.

1 Seee.g. Allenv. Wright, 468 U.S. 737, 752 (1984), “standing is built on a single basic
idea — the idea of separation of powers.”
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I1. ALTERNATIVES TO BALANCING

Theconundrumsof judicial “ balancing” have puzzled many.* Theanal ytical
structure of this balancing process has remained mysterious. What doesit mean
to “balance” seemingly incommensurable entities, such as rights and social
welfare? What determinesthe “weight” courts assign to various state interests?
How “great” must an intrusion on aright be before astateinterest iscompelling,
substantial, important or legitimate enough to overcome it?

Once rights are understood in structural terms, however, a path out of the
balancing forest can more readily be discerned. Contrary to the connotations of
balancing, constitutional adjudication is most often a qualitative process, not a
guantitative one. Thisfollows, | will suggest, once the structural understanding
of rightsisrecognized as best characterizing actual constitutional practice. The
American experience of congtitutional law does not entail, as often as many
think, “balancing” burdens on individual rights against the “weight” of
competing state interests. Instead, constitutionalism primarily entails judicial
efforts to define the kinds of reasons that are impermissible justifications for
state action in different spheres.

In this way, courts seek to realize those specific common goods the pursuit
of which is the point of recognizing particular constitutiona rights.
Constitutional law involvesjudging whether government actions are consistent
with these common goods in areas marked off through the recognition of rights.
We should, | suggest, see the American Constitution as recognizing numerous
distinct spheres of interaction, each governed by its own logic of norms that
defines the kinds of reasons for which government can appropriately act.
Government can infringe on rights for reasons consistent with the norms that
characterize the common goods that those rights are meant to realize. But when
government infringes rightsfor reasonsinconsi stent with these common goods,
it violates them.

Thisisthe meansthrough which the recognition of rights promotes common
goods, not atomistic self-interests, in actua constitutional practice. Put in other
terms, “rights’ are best understood as the way constitutional law marks the

2 For discussion of these puzzles, see Symposium, “When isaLine asLong asaRock is

Heavy?: Reconciling Public Values and Individual Rights in Constitutional
Adjudication” (1994) 45 HastingsL.J. 707; T.A. Aleinikoff, “Constitutional Law in the
Age of Balancing” (1987) 96 Yale L.J. 943.
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boundaries between different spheres of political authority. Rights are the tools
constitutional law uses to maintain appropriate structural relationships of
authority.

The observation that the structural aspects of the constitution’s design —
separation of powers, federalism, bicameralism, judicial review — wereintended
to protect individual rightsisfamiliar.?* My point hereisthat we would do well
to appreciate the way this relationship between rights and structuresrunsin the
other direction aswell; rights often servelessto protect atomistically conceived
individual interests and more to protect structural relationships. Perhaps more
broadly, my aim is to suggest that a far thinner line separates the rights side of
congtitutionalism from the structural side than we usually recognize — or
perhaps, that this very divide isitself illusory and misleading. In our teaching
and thinking, we typically carve constitutional law into its rights-protecting
componentsand itsstructural components. The cost of doing so might beto miss
the mutually reinforcing connections between rights and structures. After
describing thisprocesswith moreprecision, | will illustrate thesetheoretical and
somewhat abstract claims with numerous concrete examples.

A. Exclusionary Reasons Versus Balancing

Much of American constitutional adjudication can be seen to involve what
the philosophy of practical reasoning calls “exclusionary reasons.”#? An
exclusionary reason identifies particular reasons as inappropriate justifications
for government action. When certain reasons are ruled out as permissible bases
for action, they are simply excluded from being given any potential weightina
decisionmaking calculus. These reasons are not, instead, weighed against

2l See e.g. Morrison v. Olson, 487 U.S. 654, 727 (1988) (Scalia J., dissenting): “The
purpose of the separation and equilibration of powers in general, and of the unitary
Executive in particular, was not merely to assure effective government but to preserve
individual freedom.”

2 Heretoo my thinking has been much influenced by Raz, who developed the concept of
exclusionary reasons in J. Raz, Practical Reason And Norms (London: Hutchinson,
1975) [hereinafter Practical Reason] and elaborated in the postscript to the second
edition of this book in 1990. For critical commentary on the concept of exclusionary
reasons, see W. Edmundson, “Rethinking Exclusionary Reasons: A Second Edition of
Joseph Raz's Practical Reason and Norms” (1993) 12 Law & Phil. 329; C. Gans,
“M andatory Rulesand Exclusionary Reasons” (1986) 15 Philosophia373; M .S. M oore,
“Authority, Law and Razian Reasons” (1989) 62 S. Cal. L. Rev. 827; S.R. Perry,
“Second-Order Reasons, Uncertainty, and Legal Theory” (1989) 62 S.Cal. L. Rev.913.
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countervailing reasons in order to find where the net balance of reasons lies.
Rather, rights adjudication consists of evaluating the kind of reason the state is
offering to justify its action, and assessing whether that kind of reason is
constitutionally appropriateasajustification for the state action which courtsare
reviewing.

This understanding of rights does not entail the kind of balancing often
thought to characterize constitutional adjudication. Rather than weighing the
interests of theindividual with those of the state, courts eval uate the reasonsfor
state action in different spheres. No balancing of the conventional sort occurs,
for thisexclusionary-reasons approach ssmply requirescourtsto i dentify whether
government action has been justified by one of these prohibited reasons. My
argument is that this approach — this conception of the way rights actually
function— better characterizesmuch of constitutional decisionmakingthan does
the more familiar balancing alternative. Rather than balancing the strength of
individual rightsagainst the strength of competing stateinterests, courtseval uate
the different kinds of reasons that are off limits to government in different
arenas.® Of course, rights play a number of different roles in American
constitutional adjudication, as they do or presumably will elsewhere as well. |
do not mean to argue that this exclusionary-reasons view, or what | sometimes
call the structural conception of rights, describes the exclusive way rights work.
But | do claim that this view more incisively describes one of the major ways
rights discourse actually functions in adjudication, and that this view offers an

2 See J. Raz, Practical Reason and Norms, 2d ed. (London: Hutchinson, 1990) at 190:
“The very point of exclusionary reasons is to bypass issues of weight by excluding
consideration of the excluded reasons regardless of weight.”

A focus on defining “excluded reasons” will not completely eliminate balancing.
Constitutional adjudication, like practical reasoning more generally, might be thought
to take at least two forms. See Raz, supra note 22 at 25-48. The more familiar occurs
when there are reasons for and against an action. Given conflicting reasons, we must
decide which are stronger and override the others. Genuine clashes between individual
rights and state interests take this form; for these problems, we must confront the
conundrums of balancing and resolve them in some other way. | have offered aview of
how to conceive rational judicial choice amidst the seeming incommensurabilities of
“rights” and “state interests.” See Pildes & Anderson, supra note 12 at 2121; R.H.
Pildes, “Conceptions of Valuein Legal Thought” (1992) 90 Mich. L. Rev. 1520. For
similar views, see F. Schauer, “A Comment on the Structure of Rights” (1993) 27 Ga.
L. Rev. 415. Thisessay emphasizesthe second context, in which decisions are made by
recognizing that certain reasons are simply excluded from the acceptable bases for
action. When this method is at work, the problem of balancing drops out of
consideration.
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important alternative — both normatively and descriptively — to the more
familiar “rights as trumps’ or atomistic conception of the nature and role of
constitutional rights.

The atomistic conception of rights might be pictured as reasoning “from the
inside out” — it starts with an emphasi s on the burdens government imposes on
individuals, and on rights as recognitions of the essential dignity, autonomy or
freedom of the person. The structural conception focuses on questions more
external to the self-interests of those asserting rights — it reasons “from the
outsidein” by focusing on the legitimate scope of state authority in the specific
structural arena at issue. More than might be expected turns on this difference.
On the structural view, rights are the means for enforcing the differentiations of
political authority characteristic of liberd societies;® rights become
pragmatically useful judicial toolsfor policing the reasons excluded from being
legitimate justifications for state action in different spheres.

B. Examples

The examples that follow draw from disparate areas. the establishment
clause, voting rights and several free-speech conflicts. In each, | argue that
American courts do invoke the rhetoric of atomistic rights; that this approach
obscures what courts actually do in the cases and spawns conceptual confusion;
and that the structural conception better illuminates the actual decisions being
reached. In none of these areas is judicia balancing necessary or, indeed,
actually taking place.

1. The Establishment Clause: Differentiating Religion from Politics. The
establishment clause of the American First Amendment precludes government
from making any law “respecting the establishment of religion.”*® Recent
Supreme Court opinions are cast in a rhetoric suggesting that establishment
claims centre on atomistically conceived individual rights. Thus, asine quanon

% For the argument that strategies of differentiation were central to the emergence of the

American republican and constitutional tradition, see R.H. Pildes, “ Avoiding Balancing:
TheRole of Exclusionary Reasonsin Constitutional Law” (1994) 45 HastingsL .J. 711.
% U.S. Const. amend. .
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for an establishment clause claim is quickly becoming a showing that
government has “coerced” individuals on matters of religious conviction.”

But it is difficult to see the cases as actually turning on the magnitude of
individual burdens on personal religious conscience government has imposed.
First, if ashowing of individualized “coercion” were indeed required, existing
doctrine could be explained only by stretching “coercion” far beyond its
conceptual content in other legal areas. Even to address core violations of the
establishment clause, “coercion” would have to be interpreted so broadly asto
become essentially empty.? Religious proselytizing by the government, for
example, is presumably unconstitutional.® Y et to address this straightforward
application of the doctrine, advocates of the* coercion” test, such asKennedy J.,
must resort to asserting that governmental “ speech may coerce.”* That generates
the correct result if state proselytizing remains unconstitutional, but treating
speech itself as coercive, particularly with anoncaptive audienceis, at theleast,
anomalous. As an amendment to the coercion approach, some suggest
distinguishing state action that “annoys’ individuals on religious grounds from
that which exerts subtle “ pressures and influences.” ** But such refinements stil|

2 sSeee.q.Leev. Weisman, 112 S. Ct. 2649, 2655 (1992); Allegheny County v. Greater
Pittsburgh A.C.L.U., 492 U.S. 573, 659-62 (1989) [hereinafter Allegheny County],
(Kennedy J., concurring in part and dissenting in part). Kennedy J. was joined by
Rehnquist C.J. and Scalia and W hite JJ.

In a critique of the “coercion” standard, one of its former proponents now
acknowledges that “an emphasis on coercion could tend toward acquiescence in more
subtle forms of governmental power”; that for this reason “it is vital to understand the
concept of coercion broadly and realistically”; and that the establishment clause should
ban sectarian government proselytizing, but that such adoctrinal conclusion would bear
“no logical connection to the coercion test.” M.W. M cConnell, “ Religious Freedom at
the Crossroads” (1992) 59 U. Chic. L. Rev. 115 at 159, 158, 162.

See e.g. Allegheny County, supra note 27 at 661 (Kennedy J., concurring in part and
dissenting in part) (arguing that the constitution forbidsgovernment actionsthat “would
place the government’s weight behind an obvious effort to proselytize on behalf of a
particular religion”); Wallace v. Jaffree, 472 U.S. 38, 60 (1985) (“The government
must pursue a course of complete neutrality toward religion.”); see also M cConnell,
supra note 28 at 162 (“Justice Kennedy is on solid ground in arguing that our
government does not have free rein to proselytize”).

Allegheny County, supra note 27 at 661 (K ennedy J., concurring in part and dissenting
in part) (“ Speech may coerce in some circumstances ...”).

See e.g. McConnell, supra note 28 at 159. This approach stems from McConnell’s
desire to distinguish “the actual effects of governmental power” from what he calls
“mere appearances.” Ibid. at 158. The very point of the excluded reasons perspective,
however, is that effects and appearances cannot be so sharply separated.

28
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remaintiedtoafocuson harmsmeasured atomistically. They substitute different
gradations of psychological intrusiveness for coercion, but they demand that
courts conceive establishment clause casesasrequiring at thefirst step ajudicial
measurement of the degree of burdens on individual rights. In the fashion
characteristic of the atomistic rights conception, these approaches struggle to
reason outward from burdens on individual interests.

The structural perspective, on the other hand, focuses more directly on the
boundary line that the establishment clause should be interpreted to create
between religious and political spheres. The relevant question is whether the
reasons for the government action in guestion are consistent with this
differentiation. The exercise of state power itself is the object of judicial
evaluation: arethe reasonsjustifying thisexercise permitted or excluded inlight
of the best interpretive understanding of the separation of religious and political
spheres? This approach places less emphasis on “weighing” the extent of
individualized harm than do doctrinal teststhat emphasi ze coercion, pressure or
influence.®* No balancing of thisintrusion against stateintereststakes place. For
example, state religious advertisements are unconstitutional regardless of how
one might characterize or measure their burden on individuals; the only
justifications that can be offered to account for them involve principles or
reasons that are constitutionally excluded as a basis for state action.

In this context, then, rights do not serve (at least exclusively) to protect
individual aspectsof conscience. Instead, their roleisto secureacommon good:
the kind of political culturein which government maintains a proper respect for
theboundariesbetween religionand politics. In contextslikethese, courtsshould
be understood to use rights structurally: to enforce the relevant differentiation
between different spheres. In controversial cases, there is typically room for
debate about whether courts have properly understood the common good at
issue, such asthe precise boundary between religion and politics. But that should
not obscure that it is the interpretation of that common good, not an atomistic
conception of rights, that courts are addressing.

%2 |f this perspective seems to imply that Valley Forge Christian College v. Americans

United for Separation of Church and State, 454 U.S. 464, 485 (1982), is incorrectly
decided, because it suggeststhat mere “ psychological consequence[s]” do not generate
establishment clause standing, that implication would be correct.
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2. Voting Rights: Constructing the Democratic Sphere. Voting-rights cases
similarly reveal the structural conception of rights at work. They aso illustrate
how modern judicial rhetoric obscuresthisfact. Two of the defining casesin the
right tofranchisearea, Lassiter v. Northampton County Board of Elections® and
Harper v. Virginia Sate Board of Elections,* have long seemed inconsistent to
commentatorsin both method and substance. In Lassiter, the Court upheld North
Carolina' s conditioning of the franchise on satisfactory passage of a literacy
test.® But seven years later in Harper, the Court, dramatically reversing
precedentsof only fifteen yearsearlier, held that the Constitution prohibitsstates
from conditioning voting in state elections on payment of state poll taxes.

Lassiter invokes neither the language of “fundamental rights’ nor “strict
scrutiny.” Instead, it waxeson about the* wide scope” and “ broad powers’ states
possess to “ determine the conditions under which the right of suffrage may be
exercised.”* In contrast, Harper ends with ringing oratory defining voting as a
fundamental liberty, restrictions of which must be “closely scrutinized and
carefully confined.”® From these differences in rhetoric and outcomes, many
conclude the cases simply reflect two different eras in fundamental rights
analysis. Harper isaseachangewhich Lassiter cannot endure. On thiscommon
view, literacy tests cannot “survive the properly herculean demands of strict
equal protection review;” hence Lassiter isarelic which “antedated the era of
exacting scrutiny of restrictions on the franchise.”® That is, both casesinvolve
weighing individual rights against stateinterests; the only difference wasthat at
the time of Lassiter voting was not yet considered a weighty enough right.

Thisview stemsfrom the atomistic conception of theright to vote. But from
the outset, it should seem suspect, and heretoo, the structural conceptionismore
faithful to actua adjudication. To begin at the simplest level, Douglas J. wrote
both decisions; presumably he and three other Justiceswho joined both Lassiter
and Harper found the two consistent. Moreover, Douglas J. had taken the view

3 360 U.S. 45 (1959) [hereinafter Lassiter].

3 383 U.S. 663 (1966) [hereinafter Harper].

The Court acknowledged that literacy tests might be unconstitutional in two

circumstances. First, such atest would be unconstitutional onitsface whenit gives state

officialsinsufficiently constrained discretion to determine what constitutes satisfactory

passage. Second, even atest fair on its face would be unconstitutional when applied in

a discriminatory manner. Lassiter, supra note 33 at 53.

% |pid. at 50-51.

8" Harper, supra note 34 at 670.

% L.H. Tribe, American Constitutional Law, 2d ed. (Minneola, New Y ork: Foundation
Press, 1988) § 13-15 at 1093.

Vol. VI, No. 2
Review of Constitutional Sudies



The Structural Conception of Rights and Judicial Balancing 195

that poll taxes were unconstitutional as early as 1951.* Thus, even at the time
Lassiter was decided, his was one vote for the view that poll taxes and literacy
testsdiffered. Moreover, his Harper opinion refers approvingly to Lassiter and
offers no self-conscious suggestion of a new direction in voting-rights
jurisprudence. And intheyears since Har per, the Court has continued to rely on
Lassiter. In short, the Court itself has never seen the contradiction or tension
between these pivotal voting-rights cases that many commentators see.

Once constitutional analysis moves away from balancing metaphors and
focuses on excluded reasons, the relationship between these two decisions can
be better seen. Both reflect the view that voting is a distinct sphere of public
action, structured by adistinct set of constitutional norms. These norms govern
the kinds of reasons that will be treated as proper or excluded bases for state
action in this sphere. Literacy tests and poll taxes differ, in the Court’s view,
precisely because they rest on different justifications and reflect different
theories about constructing the common good of the democratic sphere. The
cases address essentially the same issue: the kinds of reasons that are permitted
and excluded as abasisfor state regulation of thiscommon good. But poll taxes
and literacy tests rest on radically different justifications;, one kind of
justification is permissible while the other is not. This follows not from how
weighty or fundamental voting is, nor from voting conceived as some atomistic
interest. Instead, it stems from the Court’s interpretation of the norms that
structure the sphere of democratic self-government.

Once we get past the more formulaic recitations of rights and strict scrutiny,
the language of the decisions clearly signals this focus on excluded reasons.
Literacy tests are justified as defining a political community with the relevant
competence for political participation. Rightly or wrongly, Lassiter views
defining the common good of democratic self-government in this way to be
permissible: the* ability to read and writelikewise has somerel ation to standards
designed to promote intelligent use of the ballot.”* “Some relation” suffices
because the state is acting on the basis of the kind of justification that the Court
viewed asconstitutionally permissible. Butin Harper, itisthejustificationitsel f
for poll taxes that formsthe obstacleto their constitutionality. Asthe Court put
it, to “introduce wealth or payment of a fee as a measure of a voter's
qualificationsistointroduceacapriciousor irrelevant factor;” ** these conditions

% Butler v. Thompson, 341 U.S. 937 (1951) (Douglas J., dissenting).
Lassiter, supra note 33 at 51.
Harper, supra note 34 at 668.
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“have no relation”* to the proper conception of democracy and voting. Thereis
no balancing here— no weighing of rights, burdens and governmental interests
against each other. Conditioning eligibility to vote upon ability to pay a fee,
however nominal, reflectsaconception of thecommon good of democratic self-
government that the Court holds unconstitutional.

This is the “excluded reasons’ approach that follows from the structural
conception of rights. The question is one of relevance of reasons, not their
weight. What the Court inevitably assesses is the legitimacy of the State’s
justification. Thus, asin other areas of constitutional law, the Court focuses on
whether a particular franchise condition is “germane” to the legitimate
congtitution of the political community.” What distinguishes Lassiter and
Harper is not the application of fundamental rights and strict scrutiny, but
judgments about how best to interpret the common good of democratic self-
government. In method, the two cases are the same, which iswhy the Court has
always treated them as completely consistent.

Aswith the establishment clause, theissueis not the quantum of intrusionon
individual freedoms, but the nature of the reasons purportedly justifying
particular collective intrusions. For purposes of political participation, the
Constitution permitsdivisionsintermsof threshold political competence, but not
financial status. That is a conclusion of constitutional principle, one whose
application does not require judicial balancing.

3. Rights of Free Speech: Public Education, Demaocracy and English-Only
Laws. Free-speech rights are often considered the paradigm of atomistic rights,
resting in the view of some on individual interestsin autonomy, dignity or self-
expression. But here too the structural conception of free-speech rights — in
which the protection of these interests is a means towards the realization of
collective interests in the preservation of certain common goods — often does
a better job of accounting for actual constitutional doctrine. To illustrate the
more subtle logic of speech rights, | will focus on a case that drew much
attention precisely because of the apparent conflict it posed between democratic
control of schools and individual rights.

4 |bid. at 666.
% |bid. at 668.
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In Board of Education v. Pico,* plaintiffs challenged a local school board
decision to remove nine books from the school’s public library. The Board
initially characterized thebooksas* anti-American, anti-Christian, anti-Semitic,
and just plainfilthy,” concluding that it had a“moral obligation ... to protect the
children in our schools from this moral danger as surely as from physical and
medica dangers.”* The Board appointed a joint parent-teacher committee to
review the books, but rejected much of this committee’ s recommendation and
ordered the books removed. In adivided decision, the Supreme Court held that,
under certain circumstances, a decision of this sort would violate the First
Amendment. The Court then remanded to determine whether these factual
circumstances were indeed present.*

Three aspects of the Court’s anaysis are most significant for present
purposes. First, the Court held the Board's reasons for acting to be
constitutionally critical.*” Some justifications would support book removals;
otherswould not. Thus, the Court concluded that the First Amendment permitted
the book removalsif the books were not “educational[ly] suitabl[€],” or if they
were pervasively vulgar.*® But the Court distinguished these justifications from
a context in which school officials exercised control over school librariesin a
narrowly partisan or political manner; the Board could not constitutionally
remove books for the purpose of expressing hogtility to the ideas they
contained.” Thus, the constitutionality of the decision depended upon the
purposes for which it had been taken. Second, to support this result, the Court
further asserted that in public schools, studentshad aright to receiveideas. This

457 U.S. 853 (1982) [hereinafter Pico]. The academic commentary on the caseincludes
J.C. O’Brien, “The Promise of Pico: A New Definition of Orthodoxy” (1988) 97 Y ale
L.J.1805; M.G. Y udof, “Library Book Selection and the Public Schools: The Quest for
the Archimedean Point” (1984) 59 Ind. L.J. 527; W.A. Kamiat, “Note: State
Indoctrination and the Protection of Non-State Voices in the Schools: Justifying a
Prohibition of School Library Censorship” (1983) 35 Stan. L. Rev. 497.

Pico, ibid. at 857. The booksincluded: K. Vonnegut, Slaughterhouse Five (New Y ork:
Delacourte Press, 1968); R. Wright, Black Boy (London: Harper & Bros., 1945);
Anonymous, Go Ask Alice (Englewood Cliffs, N.J.: Prentice Hall, 1971); L. Hughes,
ed., The Best Short Stories By Negro Writers (Boston: Little, Brown, 1967).

No single opinion commanded a majority of the Court. When referring to “the Court”
I will be focusing on the plurality opinion of Brennan J., joined by Marshall and
Stevens JJ. White J. wrote separately to concur in the judgment, Pico at 883; Blackmun
J. wrote separately concurring in part and concurring in the judgment, Pico at 875.

" Ibid. at 871.

“® Ibid. at 871.

“Ibid. at 872.
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First Amendment right was described as a necessary corollary to student rights
of free speech and political participation.® Third, in accord with modern styles
of constitutional analysis, the Court suggested the conflict implicated two
competing interests that had to be “balanced in some way” : the student “right”
to receiveinformation and thelegitimate stateinterest in incul cating community
values through public education.*

Framed this way, the Court’ s analysisis vulnerable to telling criticisms, all
raised in strong dissents. If students have an affirmative right to receive
information, what difference should thereasonsfor the Board' s actions make?*
Substantive rights guarantee certain states of affairs, not untainted decisional
processes. Asone dissent correctly observed, “[B]ad motives and good motives
alike deny accessto the books removed.”* The dissentsthen added that students
werenot inany way entitled to theresulting statethe Court’ s decision suggested,
even the Court acknowledged that the Board had substantial discretion in its
initial book-purchasing decisions. Had the Board not purchased the controversial
books in the first place, students would have been in the same position as they
were following removal. Finaly, the dissents argued that, once the Court
endorsed the principle that schools legitimately perform an “inculcative
function,” decisions over library content that enacted this function could hardly
violate the First Amendment. Thisincul cative function and the vaguely defined
student “right to receive information” were in direct conflict. Either the right
being recognized was unintelligible or the Court wasfailing to take the school s
inculcative role serioudly.>

Picoisvulnerableto thesecriticisms not becauseit iswrong, but because the
Court’s rhetoric conceptualized the problem in the formulaic terms of
conventional atomistic rightsrhetoric. The plaintiffs argument becameaclam
that “their” rightswerebeing violated. At that point, the Court began to generate
the problems the dissents identified, including the Court’s purported need to
“balance” thisright against legitimate state interests in public education.

% Ibid. at 867.

L Ibid. at 864.

52 |bid. at 890-91, 897 (Burger C.J., dissenting). See generally M.H. Redish, “The
Content DistinctioninFirst Amendment Analysis” (1981) 34 Stan. L. Rev. 113, arguing
that focus on reasons for government action undervalues harms to First Amendment
from the action’s effects.

Pico, supra note 44 at 917 (Rehnquist J., dissenting).

% Seeibid. at 888, 892 (Burger C.J., dissenting).
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But from the structural perspective, a case like Pico does not primarily
addressthediscreteinterestsof specificindividuals; it isbetter understood asthe
effort to define the common good of public education by interpreting and
enforcing the differentiation between politics and education. Consider several
immediate problems with the individualistic rights conception here. First, if
rights protect individual freedom in autonomous choice, what force can thiskind
of right have in the context of public schools? From the start, the autonomy of
minors, particularly students, issubstantially constrained inwaysimpermissible
when adults are involved (including the initial requirement of compulsory
education itself). Moreover, the concept of an affirmative right to receive
information issurely elusive at best. Suppose, asthe dissent argued, the students
had ready access to these books through avenues other than the school library.>
In what way would the book removal decision then infringe their
information-receiving rights? In more traditional contexts, government cannot
justify content regulation by arguing that the speaker could say the same things
elsawhere. But that principle is easy to apply with rights of self-expression; it
becomes considerably moredifficult for an asserted right to receiveinformation.
The scope of any such right must inevitably be exceptionally indefinite. Finaly,
recall also the dissent’s argument that if rights are involved, courts should be
concerned with the effects of the school board’'s decision rather than the
judtifications for it.

A better answer must begin, as the structural view of rights does, by
recognizing the crucial role of context. A student “right” to receive information
could not possibly mean all information, disseminated in any way. Any such
right must be more contextually qualified: it must be interpreted in ways
consistent with the legitimate educational purposes of public schools. But that
quickly brings the underlying issue of structural relationships to the surface. If
any “right” is involved, it can only be to a specific kind of educational
environment — one organized around norms that give that environment its
distinct integrity. “Rights’ here, then, can only be surrogates for defining an
institutional space with a particular character. But since it is these kinds of

% “[T]he most obvious reason that petitioners' removal of the books did not violate

respondents’ right to receive information is the ready availability of the books
elsewhere. Students are not denied books by their removal from a school library.” Ibid.
at 915 (Rehnquist J., dissenting).
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structural understandings that do the real work, judicial anaysis would be
improved by focusing onthem moredirectly than atomistic rightstalk suggests.®

The structural differentiation implicitly at work in Pico must rest on
something that might be sketched in thefollowing terms: thereisaconstitutional
distinction between public education designed to develop critical, rational and
democratic capacities, and public education designed to ensure that students
conform to currently prevailing community perceptions of “correct” ideas.”” Of
course these principles exist in tension and the line between them cannot be
drawn sharply. Nonetheless, it is only interpretation and resolution of this
tension that can begin to make sense of thiskind of conflict, not individual rights
rhetoric.

Notice again that this kind of structural approach makes the reasons for the
book removal critical — precisely because preserving various common goods
requires enforcing the public understandingsthat maintain the distinct character
of diverse common goods. These goods exclude certain reasons from being
appropriate bases for state regulation of those goods. Justice Blackmun

% Thisistheapproach the Court took in another school speech case, Tinker v. DesMoines

Indep. Community Sch. Dist., 393 U.S. 503 (1969). In prohibiting a school from
blocking studentsfrom engaging in silent political protest in the schoolsby wearing arm
bands, the Court did not seek to “balance” student rights against the school’s interest
in inculcating dominant community values. Instead, the Court recognized the basic
principle that a state may not “so conduct its schools as to ‘foster a homogeneous
people,’” 393 U.S. at 511 (quoting Meyer v. Nebraska, 262 U.S. 390, 402 (1926)).
Thustheimmunity of students engaging in nondisruptive political protest was protected
on the instrumental ground that such speech contributed to the proper educational role
of the schools: exposing students to differing perspectives on controversial issues.
For afuller elaboration of this democratic theory of education, see Kamiat, supra note
44; A. Gutman, Democratic Education (Princeton, N.J.: Princeton University Press,
1987). Gutman argues that the theory of democracy itself should be understood to
requirethat authority over education be shared among parents, citizensand professional
educators, none of whom should be understood to have a monopoly on this authority,
ibid. at 42. Moreover, this authority is always to be constrained by two substantive
principles: “nonrepression” and “nondiscrimination.” Theformer prohibitseducational
policy from suppressing “rational” deliberation of competing conceptions of the good
life and the good society; the latter requires that “all educable children be educated,”
ibid. at 44-45. Together, these constraints seek to assure that the inculcative functions
of education remain consistent with democracy itself. As she puts it: “[A]dults must
therefore be prevented from using their present deliberative freedom to undermine the
future deliberative freedom of children,” ibid. at 45, and “[c]itizens and public officials
cannot use democratic processes to destroy democracy,” ibid. at 14.
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ingtinctively expressed this approach in a separate concurrence that offered a
more structural focus than the Court’s more conventional atomistic rights
analysis. As Blackmun J. put it, the result in Pico could best be understood in
terms of a“genera principle’ whose enforcement necessarily turns on inquiry
into excluded reasons:. “[T]he State may not suppress exposure to ideas — for
the sole purpose of suppressing exposure to those ideas — absent sufficiently
compelling reasons.”*®

Perhaps such an analysis, with its focus on defining the principles
legitimating exercises of governmental authority in various spheres, is amost
disarmingly simple. With the proliferation of line drawing, baancing,
multi-factor tests and similar modern techniques, the Constitution has taken on
what has rightly been called a “formulaic” cast.® This contemporary effort to
forge arigid analytical architecture for doctrine has made it more difficult to
focuson basic structural principlesconcerning therel ationship between different
spheres of authority. A virtue of more self-conscious adoption of this structural
analysis is that it recaptures®® a simplicity and clarity that might further the
articulation and understanding of public values.®

Pico, supra note 44 at 877 (Blackmun J., concurring).

R.F. Nagel, Constitutional Cultures: The Mentality and Consequences of Judicial
Review (Berkeley: University of California Press, 1989) at 121-22, criticizing modern
doctrine’s tendency to lead to a “formulaic constitution.”

In Pildes, supra note 25 at 712—-14, | argue that this kind of structural reasoning was
characteristic of late nineteenth-century constitutional analysis and was replaced with
the rise of more overtly instrumental analysis associated with legal realism.

In response to concernsregarding purpose-oriented constitutional doctrines, itisworth
noting in this context that, as the structural approach emphasizes, the conflict in Pico
is precisely over social understandings. The actors involved already understand the
conflict in these terms. Their aim is not simply to bring about a certain end result — it
isto do so on the basis of particular purposes widely understood as the basis for their
action. Changing social understandingsiscentral to their goal. In Pico itself and similar
cases, book removal is often done with great fanfare and much publicity, and
occasionally with book burning. The Second Circuit Court of Appeals noted in Pico
that “[d]efendants conducted themselves ... in a manner calculated to create a public
uproar. ... They insured that theimpression would be created that freedom of expression
inthe District would be determined in some substantial measure by the majority’ swill.”
Pico v. Board of Educ., 638 F.2d 404, 416 (2d Cir. 1980); see also Kamiat, supra note
44 at 534, n. 126 (discussing the contexts of similar cases). A central point of these
struggles is the establishment of control over how the boundary between schools and
the community isunderstood. The contest is not over the particular books at issue, but
over what purposes and principles local communities can invoke in regulating public
schools. It is a contest for control over the meaning of institutions. Judicial emphasis
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Finally, reconceptualizing rights in cases like Pico in structural rather than
atomistic terms helps dissolve certain confusions endemic to the more
individualist interpretation of rights. Whether “rights’ have been violated or
“pressured” ®? becomes|esscritical . Actions affecting public schools— whether
of school administrators, legislatorsor local parents' organizations— ought not
betaken for reasonsinconsi stent with the principlesthat define public education
asadistinct kind of common good. Similarly, questions of whether these actions
coercestudentslegally or even psychol ogically areoften misdirected. Theproper
focal point is the action itself, when taken by the State: whether the values
expressed through it are consistent with the best constitutional understanding of
public education as acommon good. By appreciating that in practice, rights are
often justified duetotheir efficacy inrealizing common goods, it becomeseasier
to avoid the conundrums of balancing and, more importantly, to recognize that
the logic of American constitutional rightsis not nearly asinherently atomistic
as concerned critics worry.

A final First Amendment problem, recently before the Supreme Court,®
further illustrates this point. In a sharply divided opinion, the Ninth Circuit
recently held en banc that Arizona s English-only” laws, adopted through voter
initiative asastate constitutional amendment, violated First Amendment speech
rights of government employees.* The plaintiff, Maria-Kelley Y niguez, was a
bilingual employee of the Arizona Department of Administration who handled
medi cal-mal practice claims against the state. Before the amendment, she spoke
Spanishto exclusively Spani sh-speaking claimants. Asjudicially interpreted, the
English-only law prohibited al governmental employees from speaking other
than in English when performing their official duties.®

on the school board’ sjustifications for acting, then, directly engages the conflict in the
terms in which it is already understood. And once certain purposes are established to
be impermissible, pursuing the same ends more covertly would in many contexts be
self-defeating.

52 See K.M. Sullivan, “Unconstitutional Conditions” (1989) 102 Harv. L. Rev. 1413 at
1500-503.

8 Arizonans for Official English v. Arizona, 117 S.Ct. 1055 (1997).

®  Yniguez v. Arizonans for Official English, 69 F.3d 920 (9th Cir. 1995) (en banc),
vacated and remanded, Arizonans for Official English v. Arizona, 117 S. Ct. 1055
(1997).

% Ibid. (1995) at 931.
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The Court of Appeals majority struck this law down as infringing with the
speech rights of public employees. In reaching that conclusion, the court relied
on traditional doctrines “balancing” the First Amendment rights of public
employees against the government’s interests in regulating those it hires.®
Previous cases had recognized distinct government interests justifying the
regulation of employee speech rights toward the end of ensuring that public
functions be performed efficiently and effectively. The court concluded,
however, that the English-only law did not serve those interests closely enough,
given the infringement on individual rights.

But surely thisformulation miscaststhetermsof theconflict (evenif standing
rules and doctrinal continuity encourage or require this way of framing the
issue). First, this conflict is not about “the rights” of public employees to free
speech, at least not in the atomistic conception of rights. As in the other cases
discussed above, any rights recognized here do not protect only or, in this case
even primarily, the interests of the right holder. Public employees do not have
rights of free speech as a means of respecting their individua interests in
autonomy or self-expression. If constitutional doctrinerecognizesrightshere, it
is because doing so is a means of realizing interests in addition to those the
formal right bearers might have. It is the interests of those whom government
serves, not employs, that are most powerfully at stake here (even if they cannot
clama*“right” to beserviced in their own language). More broadly, the question
isthe kind of public good that government can create in the public sphere: what
kind of common public culture can government create in its institutional
practices? To begin to make sense of the court’ sdecision, we must immediately
recognize that acknowledging rights here does not serve atomistic interests, but
collective and structura ones. In other words, as an account of the legal practice
of rights-oriented constitutionalism, the atomistic conception is again wrong.

Second, to assimilate the kind of justifications the State relies on here for
regul ating its employees to the efficiency-enhancing justification used in other
government employee casesis equally misleading. English-only laws exist not
to make government more efficient, but to assert a particular conception of the
public sphere and of the political culture. Advocates of such laws presumably
believe that, particularly in the absence of other forms of collective identity
(shared religion for example), acommon American identity must be constructed

%  The seminal casein thisline has generated what is known as “the Pickering balancing

test.” See Pickering v. Board of Educ. of Township High School Dist., 391 U.S. 563
(1968).
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out of practices such as use of acommon language in public institutions.®” That
IS, these laws exist precisely to realize acommon good, as supporters of these
laws define that good. The constitutional clash therefore is not between the
“rights” of public employees versus the strength of governmental interests in
regul ating those rights. The clash isover competing conceptions of a particular
common good: the official public culture of the state, as expressed through its
language commitments. That is, the question is necessarily the character of the
common culturethat government may constitutionally seek to create asit defines
the public sphere. Unavoidably, rights discourse here simply servesasavehicle
for courts to define the character of such common goods.

Conceptualizing this case as one of individual rights — or, more precisely,
of rights understood atomistically — fails for reasons the dissent brings out
tellingly. Taking the maority’ s rights rhetoric at face value, the dissent argued
that the court had wrongly adopted “the dangerous notion that government
employeeshave apersona stakein thewordsthey utter when they speak for the
government.”® But, the dissent went on, government employees have no
personal stakeinwhat they say becausethat speechisin effect thegovernment’s,
not theirs. No rights even exist here that might be subject to “balancing”;
government can require employees to adhere to its policy positions. To take an
examplefrom the dissent, surely astate social worker who disagreed with alocal
government’ spolicy of encouraging singlemothersto enter theworkforcewould
have nﬁg First Amendment right to keep her job and encourage mothers to stay
home.

These points are powerful — but only if one misunderstands the discourse of
rights. True enough, public employees do not have aright to turn public offices
into personal soapboxes. They do not have a personal stakein what they say in
their official capacity; in many ways, government can indeed require that they
adhere to the party line in performance of their public duties. But the
requirement that they do so islegitimate only if that party line itself is one that
government is constitutionally permitted to adopt. The American Constitution
limits government to acting on the basis of certain permissible reasons in

5 Thus, the former Speaker of the House Newt Gingrich, in advocating a national

English- language law passed by the House of Representatives, argued: “ Isthere athing
wecall American? Isit unique? Itisvital historically to assert and establish that English
isthe common language at the heart of our civilization.” E. Schmitt, “House Approves
M easure on Official U.S. Language” New York Times (2 August 1996) A10.

Supra note 64 at 962 (Kozinski J., dissenting).

% Ibid.
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constructing common goods such as the public sphere. When the common good
being pursued is legitimate, government can require its employees to endorse
that policy. Thus, the state could require its employees to support, in the
performance of their official duties, apolicy of encouraging single mothersto
work. If English-only laws are unconstitutional, it must be because their
justification reflects a view of the common good that government cannot
endorse. Only after courts reach this conclusion can it make any sense to
conclude that such policies violate the “rights’ of public employees.

Definitions of the common good, not analysis of rights, therefore drive
decisionsin this areaof the First Amendment as well. Rights serve as technical
meansfor bringing into court theseissues of the definition of the common good.
But the content of the rights recognized follows from the definition of the
particular common good at issue, not the other way around. And rights are
vehicles not for atomistic, self-regarding interests of the right holders, but for
protecting collective interests and structural concerns.

C. The Structural Approach: General Considerations

Across many areas of constitutional doctrine, American academics are
increasingly coming to assert that judicial decisions turn less on the material
effects state action produces and more on distinguishing permissible from
impermissible justifications for state action.’ No one has yet

 Fora general theoretical treatment, see E.S. Anderson & R.H. Pildes, “Expressive

Theories of Law: A General Restatement” (2000) 148 U. Pa. L. Rev. 1503. With
respect to the First Amendment, Robert Post has argued that such rights serve largely
to differentiate distinct public spheres of various common goods, such as the sphere of
self-government, the sphere of bureaucratic management and the sphere of community
life. R.C. Post, Constitutional Domains: Democracy, Community, and Management
(Cambridge, MA: Harvard University Press, 1995). From a different perspective,
Vincent Blasi has argued that First Amendment “rights” are primarily concerned with
checking the kinds of justifications government relies on to interfere with speech. V.
Blasi, “The Role of Strategic Reasoning in Constitutional Interpretation: In Defense of
the Pathological Perspective” (1986) Duke L.J. 696; V. Blasi, “The Pathological
Perspective and the First Amendment” (1985) 85 Colum. L. Rev. 449. In the Fourteenth
Amendment area, | have argued that the recent racial-gerrymandering decisions do not
turn on whether atomistically conceived individual rights have been violated, but on
whether government has corrupted the structure of democratic institutions by designing
them with too excessive a reliance on race. R.H. Pildes & R.G. Niemi, “Expressive
Harms, “Bizarre Districts,” and Voting Rights: Evaluating Election-District
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synthesized these discrete doctrina studiesinto alarger vision of constitutional

Appearances After Shaw v. Reno” (1993) 92 Mich. L. Rev. 483 at 499-527. With
respect to the dormant commerce clause, Don Regan has argued that the principle
emerging from the casesis not whether state regulation imposestoo substantial aburden
on interstate commerce in light of the local benefits realized, but on whether state
regulation rests on an impermissible justification: protectionist purposes. D. Regan,
“The Supreme Court and State Protectionism: M aking Sense of the Dormant Commerce
Clause” (1986) 84 Mich. L. Rev. 1091. With respect to the takings clause, Jed
Rubenfeld hasargued that the case-law isbest rationalized by recognizing that decisions
turn on what justificationsgovernment offersfor interferenceswith private property, not
on economic calculations concerning the size of diminution of economic value. J.
Rubenfeld, “Usings” (1993) 102 Yale L.J. 1077. With respect to property rights more
generally, Carol Rose and others have insisted that rather than only protecting
avaricious self-regarding interests, such rightsal so promote cooperation, responsibility
and attentivenessto others. Seee.g. C.A. Rose, Property and Persuasion (Boulder, CO:
Westview Press, 1994) at 37, (“A property regime, in short, presupposes a kind of
character who is not predicted in the standard story about property.”); C.A. Rose,
“Rhetoric and Romance: A Comment on Spouses and Strangers” (1994) 82 Geo. L.J.
2409 at 2411, (property rights draw “people into a fruitful moderation and mutual
attentiveness’); R.C. Ellickson, Order Without Law: How Neighbors Settle Disputes
(Cambridge, MA: Harvard University Press, 1991) at 123. See also J. Rubenfeld, “The
Right of Privacy” (1989) 102 Harv. L. Rev. 737 at 804, arguing that constitutional
rights of privacy should not be understood as protecting fundamental individual rights,
but rather that “[t]he right to privacy is a political doctrine” in the sense that it serves
to limit government power from totalizing conscriptions of the individual. For the
argument that the Bill of Rights as a whole was conceived less as a protection of
atomistically understood individual libertiesand more as a set of structural mechanisms
for maintaining popular sovereignty, see A.R. Amar, “The Bill of Rights as a
Constitution” (1991) 100 YaleL.J. 1131. For other articlesthat seem to reflect similar
views about the centrality of government justifications and the maintenance of
differentiations between distinct spheres as more helpful than conventional rights
analysis at illuminating actual constitutional practice, see D. Cole, “Beyond
Unconstitutional Conditions: Charting Spheres of Neutrality in Government-Funded
Speech” (1992) 67 N.Y.U. L. Rev. 675; L.M. Seidman, “Public Principle and Private
Choice: The Uneasy Cast for a Boundary M aintenance Theory of Constitutional Law”
(1997) 96 Yale L.J. 1006. For an important analog in the area of legislation, see the
argument that antidiscrimination statutes are best understood as means of enforcing
principlesof differentiation, in which certain basesfor action are ruled out in particular
spheres, rather than as means of seeking a more persuasive transformation of cultural
attitudes. R.M. Hills, Jr., “You Say You Want a Revolution? The Case Against the
Transformation of Culture Through Antidiscrimination Laws” (1997) 95 Mich. L. Rev.
1588 (reviewing A. Koppleman, Antidiscrimination Law and Social Equality (New
Haven: Y ale University Press, 1996)).
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practice, but the fact that severa scholars working in disparate fields have
independently noticed the same doctrinal phenomenon is suggestive. Let me
sketch the general methodological features of judicial decisionmaking that
emergeasthealternativeto balancing oncethe place of the structural conception
of rightsin actual American constitutional practice is recognized.

Thefocus on differentiation and excluded reasons | eads courts to emphasi ze
twoissues. Neither istypically associ ated with the atomi sti c conception of rights
adjudication. First, thejustifications for governmental actions are paramount in
assessing the constitutionality of those actions. Thisneedsto be stressed because
the American Supreme Court sometimes suggests precisely the opposite: that
constitutional doctrines should not be based on the line between whether the
government’ s justifications are legitimate or not.”* But the boundaries between

™ palmer v. Thompson, 403 U.S. 217, 224 (1971) (“[N]o case in this Court has held that
alegislative act may violate equal protection solely because of the motivations of the
men who voted for it.”). Even since these decisions, the Court has steered an uneven
course when considering the relevance of purpose in different fields of constitutional
scrutiny. See e.g. Edwards v. Aguillard, 482 U.S. 578, 586—87 (1987) [hereinafter
Edwards] (“Whilethe Courtisnormally deferential to a State’ s articulation of a secular
purpose, it isrequired that the statement of such purpose be sincere and not a sham”);
Wallacev. Jaffree, 472 U.S. 38, 56 (1985) (“For even though a statute that is motivated
in part by a religious purpose may satisfy the first criterion [that the statute have a
secular purpose], the First Amendment requires that a statute must be invalidated if it
is entirely motivated by a purpose to advance religion.”); Hunter v. Underwood, 471
U.S. 222,228 (1985) (“Onceracial discrimination isshown to have been a‘ substantial’
or ‘motivating’ factor behind enactment of the law, the burden shifts to the law’s
defenders to demonstrate that the law would have been enacted without this factor.”);
Mueller v. Allen, 463 U.S. 388, 394-95 (1983), stating that the Court hasa“reluctance
to attribute unconstitutional motivesto the states, particularly when a plausible secular
purpose for the State’s program may be discerned from the face of the statute”;
Minneapolis Star & Tribune Co. v. Minnesota Comm’r of Revenue, 460 U.S. 575, 592
(1983) (“lllicit legislative intent is not the sine qua non of a violation of the First
Amendment.”); Personnel Adm'r v. Feeney, 442 U.S. 256, 279 (1979)
(“*Discriminatory purpose,” however, implies more than intent asvolition or awareness
of consequences. ... It implies that the decisionmaker ... selected or reaffirmed a
particular course of action at least in part ‘because of,” not merely ‘in spite of,’ its
adverse effects upon an identifiable group.”); City of Richmond v. United States, 422
U.S. 358, 378-79 (1975) (“Annexations animated by such a purpose have no
credentialswhatsoever for ‘[a]cts generally lawful may become unlawful when doneto
accomplish an unlawful end’ ... An annexation proved to be of thiskind ... isforbidden
... whatever its actual effect may have been or may be.”) [citation omitted]. As one
commentator summarizes the case-law, “the Court’s decisions do indicate a general
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spheres of distinct common goods are themselves simply matters of cultural
understandings; these understandings permit only certain reasonsto justify state
action in certain spheres. To enforce these boundaries is necessarily to enforce
these understandings. As a result, whenever rights adjudication works
structurally and not atomistically — as | claim it often does — courts must
necessarily evaluate the government’s underlying justifications for its actions.

Moreover, thispoint ispowerful enough that, even whentwo actionsproduce
the same material consequences, they should be evaluated differently whenever
they rest on distinct justifications.” For constitutional and other purposes, it is
amistaketo treat an action as independent from the reasons behind it, for those
reasons give actionstheir distinct social meanings. Two state actions are not the
same — ethically, expressively and sometimes legally — if they are taken for
different reasons. How an action comes about shapesits socia meaning — and
thereforewhat it is.”

Theatomistic conception of rightscan obscurethisimportant fact by focusing
on the quantum of individualized injury at issue. In the takings clause area, the
focusbecomes* diminution of economicvalue.” Intheestablishment clausearea,
the emphasis becomes how much individualized “coercion” isinvolved. In the
First Amendment area, the issue turns on how much “infringement” on self-
expression is a stake. In the dormant commerce clause area, the question
becomes how much interstate commerce is “burdened” in light of the local
benefits achieved. But these formulations do little to explain the actual practice
of congtitutionalism in these fields. Once the de facto role of the structura
conception of rightsis appreciated, it becomes easier to see how much courts
instead focus on the justifications for the state action at issue. The structural

tendency, when all other things are equal, to grant greater deference to Congress and
to state legislatures so far as the inquiry into purpose is concerned.” Tribe, supra note
38 at § 12-15, 817.

This is one way of understanding the Court’s controversial conclusion in Palmer v.
Thompson, 403 U.S. 217 (1971) [hereinafter Palmer], that a city did not violate the
Constitution in closing its segregated swimming pools to avoid constitutionally
mandated integration. From a material perspective, one might assert that absent an
affirmative individual right to a city-provided pool, acity can closeits existing pool for
good reasons, bad reasons, or no reasons at all. The Court endorsed this reading of
Palmer againinWashingtonv. Davis, 426 U.S. 229, 242-43 (1976), describing Palmer
as a case in which the city’s closing of a municipal pool in response to desegregation
orders had extended “identical treatment to both whites and Negroes.”

™ Seel. Lessig, “The Regulation of Social Meaning” (1995) 62 U. Chic. L. Rev. 943.
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approach recognizesthat asignificant part of what mattersabout interpreting and
evauating state action are the reasons that justify it.”

The second general methodological point is this. when the structural
approach isat work, courts are necessarily making interpretive judgments about
how to characterize, for constitutional purposes, various common goods.
Different common goods, or different spheres, are structured by different sets of
constitutional norms. Some of these normsprovide constitutional integrity tothe
sphereof religion, othersto public education, still othersto voting or democratic
politics itself. The question then follows, to what authoritative sources do or
should courtslook in thisvalue-laden role of giving content to distinct common
goods (this is sometimes referred to as the problem of defining “baselines’ in
modern constitutionalism™). Thisquestion of how courtsdo or should definethe
boundaries between separate spheres of distinct common goods rai sesquestions
of constitutional theory | cannot address here. Rather, my aim is to sketch the
general kind of questionsthat courts must necessarily confront whentheillusory

“  This emphasis on the reasons or justifications for state will, for some, raise familiar

concerns about judicial inquiry into legislative purposes. See e.g. Palmer, supra note
72 at 224 (“[I]t is extremely difficult for a court to ascertain the motivation, or
collection of different motivations, that lie behind alegislative enactment”); Edwards,
supra note 71 at 626—37 (Scalia J., dissenting); Kassel v. Consolidated Freightways
Corp., 450 U.S. 662, 703 (1981) (Rehnquist J., dissenting); see also supra note 71. But
judicial review of legislative justifications and motives might well be the task judges
are most well positioned to perform. As my colleague Don Regan has written, “[1]f we
ask what subject-matter judges as a class are most knowledgeable about (aside from
legal doctrine), it is surely politics. It is not physics, chemistry, biology, engineering,
economics, social psychology” or other toolsthat might be necessary in evaluating the
effects, rather than the justifications, of public policies. D.H. Regan, “ Siamese Essays:
(1) CTSCorp. v. DynamicsCorp. of America and Dormant Commerce Clause Doctrine;
(I1) Extraterritorial State Legislation” (1997) 85 Mich. L. Rev. 1865 at 1872-73.
M oreover, the purported difficultieswith purpose analysisoften rest on misconceptions
about the task — for example, the view that it requires courts to probe the subjective
states of mind of public actors. See e.g. Edwards, supra note 71 at 626-37 (Scalia J.,
dissenting). Evaluating thejustificationsfor public actionsdoesnot requiredivining the
hidden, private motives behind them. Indeed, at times, the justifications are explicitly
articulated. W hen state action mandates public-school prayer, there is no disagreement
about the justifications the state offers in defence. The constitutional question is
whether these justifications are consistent with the First Amendment. Even when no
such explicit justification is available, the process is one of constructing a narrative
account that provides the most convincing explanation of the reasons that an action has
been taken — just as with any judicial act of purposive statutory interpretation.
™ Seee.g. C. Sunstein, “Lochner’s Legacy” (1997) 87 Colum. L. Rev. 873 at 875.
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rhetoric of balancing is put aside and the more important role of the structural
conception of rightsis recognized.

V. CONCLUSION

| closewith afew words about the narrower topic of judicial techniques, then
with some broader suggestions about rights-oriented constitutionalism. With
respect to the mechanics of judicia decisionmaking, we sometimes make the
theory of adjudication unduly complex. In many contexts, problems of
“balancing” arise from amisconception of therole constitutional rights play in
actual practice. Partly as aproduct of legal conventions like standing doctrines,
we too readily understand “rights’ as protections against highly specific
individualized harms— affrontsto individual entitlementsto liberty, dignity or
autonomy. Once this individualistic conception is embraced, constitutional
conflicts become organized around the dynamics of individua rights and
clashing state interests. The rhetoric of balancing, as well as the apparent
problems that balancing entails, then dominates constitutional discourse.

But constitutional rights often play another role. They arelinguistic toolsfor
defining the boundaries between separate spheres of political authority. In this
role, rights are the legal technique for protecting distinct common goods.”
Rights servethisfunction by signalling different “excluded reasons’ that cannot
be the justification for government action in different spheres. The “right” to
vote means that government may not make financial means abasisfor defining
political competence; the“right” to free speech meansthat government may not
attempt to politically indoctrinate public-school students; the“right” to freedom
of religious conscience means that government may not act for the purpose of
endorsing religion or religious sects.

| do not mean to argue that the excluded reasons approach is sufficient to explain all of

constitutional law. Rights play many roles, and no doubt many problems must continue
to be understood to involvedirect conflicts between rights and state interests. See supra
note 13. My claim isonly that not all problemsdescribed in these termsare, in fact, best
understood this way.
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The “excluded reasons’ approach to constitutional law entails a method of
decisionmaking different from that offered by those who assume courts engage
in “balancing.””” When courts define excluded reasons, they are not best
understood asbalancingindividual rightsagainst stateinterests. Judicial rhetoric
aside, the process is not the purportedly quantitative one of assigning
comparative weights to these incommensurable entities. Defining excluded
reasons is instead a qualitative task, one that requires courts to evaluate the
justificationsfor public action against the principlesthat give different common
goodstheir unique normativestructure. Thisapproach may belesscomplex than
the seemingly more sophisticated and rigorous ones of balancing, multi-factor
formulas, and other purportedly analytical techniques. But it has the
countervailing virtue of coming much closer, in my experience, to describingthe
way judges actually decide cases.

With respect to rights-oriented constitutionalism more broadly, my aim has
been to show that the purported contrast between individual rights and the
common good has been drawn too broadly. Nothing in the logical structure of
rights entails that, as some Canadians fear, a “rights-centred society becomes
little more than an aggregate of self-interested individuals.””® Nor need rights
aways be viewed as trumps that individual interests exert over collective
concerns. Exploration of actual American constitutional practice, asopposed to
more abstract philosophical accountsof rights, clarifiesthewaysinwhichrights
often serve to realize certain common goods, rather than to stand against them.

Critics of rights, including some Canadian ones, worry that rights
adjudication inherently will construct a more atomistic political culture. But
whether rights bring about this kind of culture or some other in any particular

T Note that the view of rights as trumps and of constitutionalism as involving clashes

between rights and the common good need not logically entail the “balancing” rhetoric
courts so ofteninvoke. Dworkin himself, the principal proponent of therightsastrumps
view, isalso well known for hisarguments against balancing rights against the common
good in some kind of utilitarian sense. For Dworkin, it follows from the very nature of
rights that this kind of balancing is inappropriate; the point of rights is to define
interests not subject to being overridden in pursuit of the common good. Dworkin,
supra note 6 at 198-204. Here asthroughout, | mean to be describing features of actual
constitutional practice; judges routinely do invoke a rhetorical framework in which
rights are pitted against appeals to the common good and balancing imagery is then
deployed purportedly to resolve the clash.

" See Hutchinson, supra note 4 at 90.
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constitutional system does not depend on rights recognition per se. It depends
onwhat content courts giveto the character of the common goodsthat therights
recognized help construct.”” As an analytical matter, rights need not be
understood in the terms the atomistic conception offers. And as a sociological
matter, rights adjudication in the United States has not worked only as the
atomistic portrayal suggests. The structural conception of rights, inwhichrights
serve as means to differentiate the boundaries between distinct common goods,
describes a good deal of American constitutional practice.

The technical problem of judicial “balancing” thus provides a window into
broader issues of the practice of rights-oriented constitutionalism. In our
understandings of rights, | suggest we need to modify the atomistic conception
with recognition of the more structura role rights often play. Asaresult, in our
understanding of constitutional adjudication, we can see how balancing rhetoric
often obscures a decisionmaking process better characterized as the judicial
definition of impermissiblejustificationsor excluded reasons. Inworrying about
thecultural effectsof importing constitutionalisminto new political systems, we
need to start from a rich appreciation of the complexity of actual American
constitutional practice.

Indeed, some of those who initially asserted the Charter would make Canada more

individualistic already appear to have backed away from that claim a bit. Thus, in a
recent essay, Seymor M artin Lipset now argues that despite the Charter’s guarantee of
individual liberties, Canada “has maintained its historic preference for the interests of
the community over the rights of theindividual.” Lipset & Pool, supranote5 at 3. This
essay goeson to assert that “ Europeans and Canadians[in contrast to Americans] define
constitutional rights more consistently with the social contract notions put forth by
Immanuel Kant and Jean-Jacques Rousseau.” Ibid. at 38. Thus, Lipset recognizes that
neither rights guarantees nor constitutionalism per se produce an atomistic political
culture; much depends on how courts, inevitably drawing on background cultural
understandings of diverse political cultures, interpret the relevant common goods that
rights often exist to protect.
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LIBERTY RIGHTS, THE FAMILY AND
CONSTITUTIONAL PoLITICS

Hester Lessard

The pursuit of parental claims under section 7
of the Charter hasrequired courtsto expand the
liberty rightsjurisprudencebeyond the confines
of a minimal notion of physical liberty. In so
doing, the Supreme Court of Canada has added
to a small but growing number of cases that
recognize an “irreducible sphere of personal
autonomy” or privacy rights under section 7.
The parental rights claims, however, are
particularly contradictory, revealing a deeply
embedded and mor e pervasive tension between
the individualist values of classical liberalism
and the deference to traditional family values
typical of conservative ideologies. The key
features of these two currents in legal and
political discourseareexamined and compared
in order to explicate more fully their uneasy
fusion in the parental rights case-law. The
constitutionalization of traditional family
relationshipsrepresented by the parental rights
decisionsprovidesanimportant counter point to
Charter case-law that aims to introduce notions
of substantive equality and pluralism to family
law discourses.

La poursuite de demandes de prestations
parentalesen vertu del’ article 7 dela Charte a
exigé des tribunaux qu'ils élargissent la
jurisprudence des droits de la liberté au-dela
des limites de la simple notion de liberté
physique. Enagissant ainsi, la Cour suprémedu
Canada est venue enrichir un petit nombre
grandissant de causes qui reconnaissent «une
sphére irréductible d’autonomie personnelle»
oudesdroitsalavieprivéeen vertudel’article
7. Cependant, les demandes de prestations
parentalessont particulierement contradictoires
en ce sens qu'elles révelent une tension
profondément ancréeet plusenvahissanteentre
les valeurs individualistes du libéralisme
classique et la déférence des valeurs familiales
traditionnelles des idéologies conservatrices.
Les éléments clés de ces deux courants du
discours légal et politique sont examinés et
comparés danslebut d expliquer plus en détail
leur fusion précaire dans la jurisprudence des
droits parentaux. La constitutionnalisation des
relations familiales traditionnelles telles
gu’ elles sont représentées par les décisions en
matiere de droits parentaux fournit un
contrepoint important a la jurisprudence de la
Charte qui cherche a introduire des notions
substantielles d’ égalité et de pluralisme dansle
discours du droit de la famille.

Professor, Faculty of Law, University of Victoria.

I would liketo thank Donald Galloway, M argot Y oung and Susan Boyd for their patient
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the case-law and its political context. However, all mistakes contained in this essay are
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l. INTRODUCTION

Two quite distinct conceptions of liberty have structured Canadian
jurisprudence.* The tension between them reflects a broader tension between
classical liberalism and conservative ideologies. In recent times, the
entrenchment of the Charter has rendered more explicit the legal discourse
concerning the nature of liberty. Particularly prominent as the focal point for
discussion has been section 7 of the Charter which specifically guarantees
“everyone ... theright to life, liberty and security of the person and the right not
to be deprived thereof except in accordance with the principles of fundamental
justice.” Legal analysis of the nature of liberty and of its classicdl liberal and
conservative versions has been further complicated by parallel currentsin the
Charter jurisprudence, most notably the ongoing tension between classical
conceptions of formal equality and more modern conceptions of substantive
equality in the jurisprudence relating to the section 15 equality guarantee.
However, the constitutional liberty jurisprudence, athough not immune to
contemporary revisions of classical libera values, has been less receptive to
them than the equality jurisprudence. This relative intractability of classical
notions of negative liberty may liein their foundational nature. Negative liberty
encapsulateson anindividual level thedefinitional opposition between the state

This analysis draws on and is indebted to an essay by Patrick M acklem that explores
variations on individualist and collectivist themes in both pre- and post-Charter
constitutional discourse. M acklem presents classical liberalism and pluralist liberalism
as two ideological variations on the individualist theme, while conservatism and
socialism provide two parallel variations on the collectivist theme. P. Macklem,
“Constitutional ldeologies” (1988) 20 Ottawa L. Rev. 117. | should note here that,
unlike Patrick Macklem, | have used the term conservativism rather than toryism
throughout this chapter in order to link the conservative strain of Charter discourse to
the broad philosophical tenets of conservative thought as well as to the particular
manifestation of thosetenetsin British and Canadian tory political traditions. However,
many writers use the terms interchangeably when discussing Canadian political
ideologies. Gad Horowitz, writing about Canadian politics, provides the following
helpful correlation: “By ‘conservativism’ | mean not the American conservativism
whichisnineteenth century liberalism, but toryism — the British conservativism which
has its roots in a pre-capitalist age, the conservativism that stresses prescription,
authority, order, hierarchy, in an organic community.” G. Horowitz, “Tories, Socialists
and the Demise of Canada” inH.D. Forbes, ed., Canadian Political Thought (T oronto:
Oxford University Press, 1985) 353 at 353.
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and the citizen which permeates the liberal vision of the political community.
Thus, under section 7, the older tension between traditional conservative
ideologies and classica liberalism continues to play an important role in
structuring the scope and character of the liberty protection.

In this essay, | set out to examine the tension between conservative and
classical liberal ideologies in the context of the jurisprudence on the liberty
rights of parents. | will use as my two main examples the Supreme Court of
Canada decisions in Jones v. The Queen? and in B.(R) v. Children's Aid
Society.® Both of these casesreveal aCourt that isdeeply divided inits approach
tothere ationship betweenindividual rights protectionsand family rel ationships.
Thedivisionisrooted, in part, in the difficulty of melding theindividual rights
framework of the Charter — so vigouroudly liberal in its design — with
conservativefamily values. In both Jonesand B.(R.), the Court failed to achieve
majority support for any of the various approaches to resolving this difficulty.
However, in the latter case, aplurality of four judges came together in support
of what | have called a neoconservative synthesis. In short, the B.(R.) plurality
somewhat awkwardly fused conservative conceptions of the family onto the
fundamentally liberal design of the liberty rights protection. Most of this essay
is taken up with plotting this ideological map of judicia politics; namely, the
tension between conservativism and classical liberalism, asitisplayed outinthe
two cases.

Although the labels classical liberalism, modern liberalism, conservativism
and neoconservatism evoke sharply opposed systems of political thought, | refer
to them as porous and shifting clusters of values rather than rigid categories. A
focus on the Charter inevitably places a discussion of liberty within the
boundaries of contemporary liberalism and generates aset of aternativevisions
of liberty rightsthat arereconfigurationsof, rather than divergencesfrom, liberal
principlesand agiven set of constitutional rulesand concepts. Thusmy claim to
“plot amap” isdightly artificial and risks oversimplification. Nevertheless, the
tension in constitutional doctrine between liberal and conservative values is
sufficiently distinct to yield a useful, if broadly drawn, template of ideol ogical
and normative commitments. The template provides a sense of what is at stake
politically in this area of judicial decisionmaking. As well, the process of
developing the template offers an opportunity to unpack the resonances and
contradictions that underlie the jurisprudential version of the popular discourse
of neoconservatism.

2 (1986), 31 D.L.R. (4th) 569 (S.C.C.) [hereinafter Jones].
3 (1995), 122 D.L.R. (4th) 1 (S.C.C.) [hereinafter B.(R.)].
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My focuson parental liberty rightsautomatically eliminatesthelarge number
of section 7 cases that have been concerned with the fairness and procedural
propriety of individual interactionswith thestate. Thebulk of the casesunder the
liberty prong of section 7 have been challengesto criminal or penal law that rely
onarelatively straightforward meaning of liberty asfreedom from state-imposed
detention or incarceration. Asaconsequence, the discussion in these latter cases
has concerned the second stage of analysis; namely, whether the deprivation of
liberty — understood asthe risk of incarceration or detention — was consistent
with the principles of fundamental justice. This jurisprudence has had a
significant impact on the criminal and penal justice system in Canada, in
particular on the rules of evidence and the procedures whereby an accused is
brought to trial and tried.* However, most of these cases have shed very little
light on the content of the liberty interest in the first part of the right beyond a
rudimentary notion of physical liberty defined negatively as nondetention.®

There are also a small number of significant decisions that are considered examples of
substantive rather than procedural due process in that they address the substantive
nature of proof within the penal process. Reference Re Section 94(2) of the Motor
Vehicle Act (1985), 24 D.L.R. (4th) 536 (S.C.C.) [hereinafter Motor Vehicle
Reference], discussed in the next section of this essay, isthe first and foundational case
inthislineof jurisprudence. Thiscase addressed the constitutionality of B.C. legislation
that makes it an absolute liability offence to be found driving with a licence subject to
a prohibition or suspension. The legislation provided for a penalty of imprisonment.
The case stands for the proposition that the combination of absolute liability with the
possibility of imprisonment violates the section 7 right not to be deprived of physical
liberty except in accordance with the principles of fundamental justice. Another
example is R. v. Vaillancourt (1987), 39 C.C.C. (3d) 193 (S.C.C.). Here, the Court
invalidated a felony murder provision which allowed a conviction of murder without
proof of an intent to kill. Although these cases place substantive limits on state power,
they are very tightly tied to notions of moral innocence and of fairness of processin
penal proceedings. Indeed, they illustrate the difficulty of separating procedural from
substantive issues, at least in this area. As the cases add very little to notions of the
scope of section 7 outside the realm of entitlementsto fairnessin penal proceedings, |
shall not, except for the discussion of the interpretive directives set out in the Motor
Vehicle Reference, cover them in thisessay. For acomparative discussion of theimpact
of constitutional rightsonthe criminal law, including the criminal law doctrine of intent,
in the United States and Canada, see R. Harvie & H. Foster, “Different Drummers,
Different Drums: The Supreme Court of Canada, American Jurisprudence and the
Continuing Revision of Criminal Law under the Charter” (1992) 24 Ottawal . Rev. 39,
in particular at 92—-98.

| do not mean to suggest that this notion of liberty isunimportant or never controversial.
Lately, it has become critical in debates over the legal regulation of pregnant women;
in particular, over the detention of pregnant women whose substance abuse allegedly
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Parental liberty rights now form an important thread in a small but developing
section 7 jurisprudence on privacy rights or, more specificaly, “rights to an
irreducible sphere of personal autonomy wherein individuals may make
inherently private choices free from state interference.”® Among the rights
included under this* negative privacy” rubric, parental liberty rights raise most
directly questions about the nature of family and its place in the constitutional
order.

harms the fetuses they carry. For example, the majority in Winnipeg Child and Family
Services (Northwest Area) v. D.F.G., [1997] 3 S.C.R. 925, a case involving an
application to detain awoman on the groundsthat her solvent addiction endangered her
fetus, referred to the right of the individual “to live and move in freedom” as“the most
sacred sphere of personal liberty.” Ibid. at para. 46, per McLachlin J. Constitutional
liberty interests were not fully analyzed as the majority found there was no legal basis
on which a court could make such an order. Major J. dissented but did not analyze the
constitutional liberty interests of pregnant women other than to stipulate that no order
should issue unless the woman in question had decided not to exercise her right to an
abortion but to carry the fetus to term. Ibid. at para. 133, per M ajor J.

6  Godbout v. Longueuil, [1997] 3 S.C.R. 844 at 893, per La Forest J. In Godbout v.
Longueuil, La Forest J., writing for a minority consisting of himself and two others,
built on his reasons for the plurality in B.(R.) and found that section 7 liberty protects
the individual right to choose where to establish a home. The other six judges in
Godbout v. Longueuil came to the same result without resort to section 7 of the
Charter. Another key strand in the privacy jurisprudenceis represented by Wilson J.’s
separate concurring reasons in R. v. Morgentaler (1988), 44 D.L.R. (4th) 385
[hereinafter Morgantaler], in which she asserted that section 7 liberty rights extended
to the decisions of women to continue or terminate a pregnancy, see discussion infra at
note 37. In R. v. Heyward, [1994] 3 S.C.R. 761, Cory J. for the majority found that
Criminal Code restrictions on loitering violated section 7 liberty. The liberty interest
can be understood here in terms of unrestricted physical mobility, thus aligning it
closely with the nondetention interpretation of liberty. However, the liberty interest in
R. v. Heyward contemplates also the freedom to wander in public spaces and, in that
sense, involves an important element of personal choice and decisional autonomy. Thus
parental decisions, reproductive decisions and decisions about whereto live and where
to wander now mark out this small but growing area of privacy jurisprudence under the
liberty prong of section 7. In none of these decisions, save R. v. Heyward, does the
“personal decisional autonomy” interpretation of liberty rightsachieve majority support.
However, inBlencoev. British Columbia (Human Rights Commission), [2000] 2 S.C.R.
307 [hereinafter Blencoe], the majority in reasons by Bastarache J. asserted that section
7 liberty extendsbeyond “ merefreedom from physical restraint” and protects* decisions
of fundamental importance.” Ibid. at 340. Bastarache J. cited, among others, the B.(R.),
Morgentaler and Godbout decisions for support. However, he went on to state that the
claim in Blencoe did not fall within the ambit of the section 7 liberty protection. Ibid
at 340-43.
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Inthefirst half of theessay, | set out the basic premisesof theclassical liberal
and conservative approachestoliberty rightsfoll owed by an examination of how
they manifest themselves in Jones, the first Supreme Court of Canada case to
address the constitutional dimension of parental liberty claims. | then moveto
adiscussion of the resonances between the neoconservative literature of family
values and the expansion of judicia support for aparental liberty right textured
by traditional notions of the family and family relationships. This latter point
will be developed using the B.(R) case. In the conclusion of the essay, |
summarize two recent cases — G.(J.) v. New Brunswick’ and Winnipeg Child
and Family Services v. K.L.W.2 — which, in the aftermath of the unresolved
divisions in B.(R.)) provided solid constitutional grounds for parental rights
claims under the security prong of section 7. In respect to these later cases, |
discussbriefly another synthesisin the parental liberty jurisprudence, onewhich
is rooted in the tension found more prominently, as mentioned earlier, in the
equality case-law; namely, the tension between classical liberalism and more
contemporary conceptions of the nature of liberal commitments.

Before embarking on the discussion set out above, | deal with a few
preliminary points. In particular, | explain how thefocus of this essay fitswithin
the basic framework of analysis for section 7. | aso note the key holdings
relating to the potential scope of section 7 developed in the early years of
Charter litigation.

Il. PRELIMINARY POINTS
A. The Framework of Analysis

Section 7 states:

Everyone has the right to life, liberty and security of the person, and the right not to be
deprived thereof except in accordance with the principles of fundamental justice.

The two-part structure of the guarantee — the articulation of three core values
in the first part and the reference to fundamental justice in the second —
immediately presentsinterpretiveissuesconcerning therel ationship betweenthe
two parts as well as among the valuesin the first part. The Supreme Court has
held that the three introductory values inform each other and must therefore
reinforce rather than contradict each other, and that none is paramount to the

7 [1999] 3 S.C.R. 46 [hereinafter G.(J.)].
8 [2000] 2 S.C.R. 519 [hereinafter K.L.W.].

Vol. VI, No. 2
Review of Constitutional Sudies



Liberty Rights, The Family and Constitutional Politics 219

other.® Furthermore, the Supreme Court has stated that it prefersto keep thethree
branches of section 7 “analytically distinct to the extent possible.”*° The Court
has found, in addition, that the two parts of the overall guarantee do not create
separate freestanding rights but rather dictate atwo-stage analysisin making out
asingleclaim.* In other words, the right to liberty cannot be viewed apart from
the fundamental justice qualifier, and in fact the two parts are frequently taken
to modify each other. The seriousness of the interest invoked under the first
“three values’ part of the provision will be afactor often in determining what
standard of fundamental justice applies under the second part.”? Indeed, in
practice, the analysis often proceeds sequentially, starting with consideration of
the values in the first part before moving on to the discussion of fundamental
justice.® As | hope to show in this essay, the two-part structure of section 7
anaysis has facilitated the otherwise awkward integration of socialy
conservative viewsof thefamily into an organizing framework that isexplicitly
and vigorously liberal in its design and commitments.

| usethe phrase*“right toliberty” to mean theliberty component of the overall
guarantee, thus conceptually separating theliberty interest from thefundamental
justicequalifier. However, as ultimately the two parts comprise oneright, | ook
also at how the analysis of fundamental justice reflects and is often integral to
the primary commitments underlying the interpretation given to the liberty
component.

B. The Potential Scope of Section 7 and Sources of Analysis

In the Motor Vehicle Reference a foundational case in section 7
jurisprudence, the Supreme Court of Canadaenunciated arhetorical commitment
to the expansive, rights-enhancing potential of section 7. First, although the
majority clearly viewed thefundamental justice phraseasaqualifier that narrows
the scope of overall protection, it nevertheless advocated a rights-focused

®  Rodriguez v. British Columbia (1993), 107 D.L.R. (4th) 342 (S.C.C.) at 388, per

Sopinka J. for the majority [hereinafter Rodriguez].

Blencoe, supra note 6 at 339, per Bastarache J. for the majority.

" Ibid.

2 Ibid.

13 Seeeg. R.v.Beare, [1988] 2 S.C.R. 387 and Morgentaler, supra note 6.

14 Supra note 4. As noted earlier, the Court in this case found that the combination of
absolute liability and mandatory imprisonment is contrary to the Charter right not to be
deprived of physical liberty except in accordance with the principles of fundamental
justice.

10
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interpretive approach to fundamental justice. In other words, it viewed
fundamental justice from the perspective of promoting and safeguarding the
individual from the overbearing state, rather than from the state perspective of
administrative convenience and reasonableness. To reinforce its point, the
majority indicated that analysis of fundamental justice must be directed at the
purposes of protecting thethree coreinterests and warned that “the narrower the
meaning given ... the greater will be the possibility that individuals may be
deprived of these most basic rights.”*°

Second, the mgjority asserted that fundamental justice principles should not
be equated with natural justice principles nor treated as rules that are entirely
procedural in content. Indeed, the majority rejected the helpfulness of the
substantive/procedural dichotomy, identifying it as an American constitutional
doctrine and one that ill fits the design of the Charter. It noted that “the
dichotomy creates its own set of difficulties by the attempt to distinguish
between two concepts whose outer boundaries are not always clear and often
tend to overlap.”*® This|latter directive appearsto contemplate judicial scrutiny
of governmental objectivesaswell asof governmenta meansfor accomplishing
those objectives, thereby significantly enlarging the scope of constitutional
review.

Finally, the Motor Vehicle Reference mgjority directed future courtsto look
for the principles of fundamental justicein the* basic tenets of thelegal system”
rather than exclusively in the adjudicative process. The mgority strengthened
this stance by proceeding to minimizetheinterpretive weight of deliberationsby

5 |bid. at 548 per Lamer J. (as he then was). Wilson J., in dissent, was even clearer. She

would have permitted the three valuesin the first part of the guarantee to be invoked as
the basis for a claim without reference to fundamental justice and stated that she
preferred not to characterize the fundamental justice phrase asa qualification but rather
as a further protection of the three basic values. Ibid. at 564-65. According to the
majority, if a claimant fails to show that fundamental justice principles have been
violated, the claim fails, notwithstanding adeprivation of life, liberty and security of the
person. Therefore, in practice, the fundamental justice qualifier is a serious limitation.
However, the Motor Vehicle Reference majority, within those constraints, seemed to
favour an interpretation of fundamental justice that measured the requirements flowing
from the qualifying phrase in terms of the individual’s vulnerability rather than the
state’ spriorities. In morerecent decisions, fundamental justice hasbecome, for the most
part, an opportunity to justify, on the grounds of important state interests or
administrative burdens, procedureswhichfall short of strict due processguarantees. See
discussion infra accompanying notes 83-89 for the development of this latter view.
" Ibid. at 546.
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the framers of the Charter with respect to the scope of section 7.7 It also
downplayed the relevance of Bill of Rights jurisprudence that had given
comparable provisions a narrow procedura content. These sweeping
commitments to an evolutionary and forward-looking interpretive approach to
the “newly planted ‘living tree which is the Charter”*® cleared the way,
however, not for the suggested discussion of first principles and constitutional
values, but for a historical textual analysis of the wording of the Charter and
section 7, with heavy reliance placed on the common law antecedents for
Charter protections for the accused. In summary, the Motor Vehicle Reference
was distinctly cautious in its eventual exploration of the “basic tenets’ of the
legal system. However, it marked out the analytic framework for section 7
jurisprudence in terms that, at least formally, evinced a commitment to a
generous, rights-enhancing approach to both the “three values’ and the
fundamental justice parts of the guarantee.

1. THE CLASSICAL LIBERAL DISCOURSE OF LIBERTY RIGHTS
A. Introduction

The key components of the classical liberal view of individua liberty are
directly rooted in the moral and political values that underlie liberal legal
systems and thus have a broad familiarity. To the extent that the Charter is a
quintessentially liberal document, this understanding of liberty fits comfortably
with the phrasing and analytic structure of the Charter. The centra
characteristics of the classical vision of liberty arethe primacy of theindividual,
anegative notion of liberty founded on a starkly drawn public/private split, and
acomplicated and often ambivalent array of justifications for the sanctification
and durability of traditional family institutions and valuesin liberal societies.

1 Insubmissionsbeforethe Parliamentary committee considering the entrenchment of the

Charter, federal justice officials stated their belief that fundamental justice meant
roughly the same thing as judicially developed rules of procedural due process and of
the principles of natural justice, thereby precluding substantive review of legislative
policy. Ibid. at 551.

8 Ibid. at 554.
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1. Thelndividual

Within classical liberal constitutional discourse, the individual, abstractly
conceived, isthekey political actor around whom theinstitutions of government
and civil society are designed and whose happiness and security is the object of
political organization. As Anthony Arblaster comments,™

Liberal individualism is both ontological and ethical. It involves seeing the individual as
primary, asmore'‘real’ or fundamental than human society and itsinstitutionsand structures.
It also involves attaching a higher moral value to the individual than to society or to any
collective group. In thisway of thinking the individual comes before society in every sense.

The ontological separation of the individual from community gives rise to an
abstract and, therefore, relatively empty notion of the individual and to a
conception of society as a collection of atomistic individuals rather than a
community. These aspects of classical libera individualism — its radical
primacy and its abstract character — converge with particular power in the
analysis of liberty rights, dictating a right understood in negative terms of
noninterference rather than positive terms of facilitation and support.

2. ThePublic/Private Split: Negative Liberty and the Hostile Sate

Classical liberalism definesliberty in starkly negative terms asfreedom from
impediments, barriers or interferences rather than as freedom to pursue some
particular goal or activity. The Hobbesian formulation putsit quite clearly:

“LIBERTY, or FREEDOM, signifieth (properly) the absence of Opposition; (by opposition,
| mean external Impediments of motion. ... A FREEMAN, is he, that in those things, which
by his strength and wit he is able to do, is not hindered to do what he has a will to.”

Thus the scope of the private sphere of individual liberty is potentially
limitless. Interferenceswith liberty dueto such personal attributesasinsufficient
“strength and wit,” or lack of talent, ability or wealth, are interna to the
individual and thus analytically irrelevant. Conversely, the “externd

9 A. Arblaster, The Rise and Decline of Western Liberalism (Oxford: Basil Blackwell,

1984) at 15.

T. Hobbes, Leviathan Parts One and Two (New Y ork: Macmillan, 1968) at 170-71
[emphasis added]. Isaiah Berlin is commonly credited with problematizing the
distinction between negative and positive liberty. |. Berlin, Four Essays on Liberty
(Oxford: Oxford University Press, 1982) at 118-72. However, Hobbes more clearly
focuses on the state as the main obstacle to liberty. Indeed, he is famous for his
assertion that liberty depends on the “silence of the law.” Hobbes, ibid. at 178.

20
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impediment” is exclusively and fundamentally the state, which is cast in a
narrow coercive role aimed at maintaining minimum conditions of order and
stability. Themore subtleshadingsandintertwiningsof publicand private power
as well as the range of roles assumed by the modern libera state disappear in
classical liberaism’'s binary account of politics as a contest between the
freedom-seeking individual and the potentially repressive state.”

3. TheFamily

The traditional family has always played a key but uneasy role in classical
liberalism.?? The early architects of liberal thought were clear in their rejection
of the notion that the patriarchal family provides the basis for a hierarchical
political order. However, the liberal aternative of a political order founded on
theindividual consent of the governed left the patriarchal family intact, thereby
ensuring the persistence of gender hierarchieswithin both the public and private
spheres of liberal society. For example, John Locke, athough critical of
patriarchal claims regarding the divine origins of the power of husbands over
women, ultimately explained women’'s subordinate legal status in terms of
women' s natural inequality.”® Hobbesinvoked custom and expediency, namely

2L There are numerous concessions to a more contemporary view of the role of the state

in both the design of the Charter and the case-law. See, for example, the large role
accorded countervailing “public” interests under section 1, the legislative override
provision in section 33, and the recognition of the importance of affirmative action in
addressing group-based discriminatory harms under section 15(2). However, the
classical tensions between the individual and the state, private freedom and public
order, and liberty and coercion provide the starting point as well as governing
framework for these modifications.

Feminist scholars have paid particular attention to the role of family in liberal political
theory. For an overview of feminist discussions of the place of familial relations and
valuesin classical liberal theory, see M. Butler, “Early Liberal Rootsof Feminism: John
Locke and the Attack on Patriarchy” (1978) 72A Amer. Poli. Sci. Rev. 135; Z.
Eisenstein, The Radical Future of Liberal Feminism (New Y ork: Longman, 1981); J.B.
Elshtain, ed., The Family in Political Thought (Amherst: University of M assachusetts
Press, 1982); C. Pateman, The Sexual Contract (Stanford: Stanford University Press,
1988); C. Pateman, The Disorder of Women: Democracy, Feminism and Political
Theory (Stanford: Stanford University Press, 1989); |I. M akus, Women, Politics, and
Reproduction: The Liberal Legacy (Toronto: University of Toronto Press, 1996).

J. Locke, Two Treatises of Government: A Critical Edition, P. Laslett, ed. (Cambridge:
Cambridge University Press, 1960) at 47; J. Locke, Second Treatise of Government,
C.B. MacPherson, ed., (Indianapolis: Hackett, 1980) at 44. M akus and several other
feminist writers make much of the ambiguities in Locke’s construction of women, in
particular, his assumption that women are equally capable of reason, his claim that, for

22
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that women, although men’s natural equals, must be coerced into customary
familial roles in order to ensure the reproduction, order and continuity of the
political community.?

Arguments based on an intertwining of nature and choice typify the
contemporary liberal justification for the durability of and primacy accorded the
traditional family within the liberal order. The “nature” part of the justification
isgeneraly implied rather than directly asserted. The persistence of the natural
family is simply the “natural” outcome of the consciously willed choices of
individualsin privately ordering their lives. Social relations aretransactional in
nature and arrangements such as marriage and shared parenthood are viewed as
the product of agreements between individual swho seek self-definition through
choosing and planning their lives.”> Nevertheless, within this fundamentally
classica frame, some judges have endeavoured to provide an analysis of
individual rights that takes account of the substantive nature of barriers to the
exercise of civil rights and liberties.®

the most part, husbands and wives wield equal power within the family, and the
importance of the Lockean notion of boundaried individuals for women’s autonomy.
M akus, supranote 22, 54; M. Butler, supranote22; D. Belevsky, “Liberty as Property”
(1995) 45 U.T.L.J. 209; M. Shanley, “Marriage Contract and Social Contract in
Seventeenth-Century English Political Thought” in Elshtain, supra note 22, 80. Clearly,
from afeminist perspective, Locke’spolitical theory sets off in amore fruitful direction
than the object of hiscritique; namely, Sir Robert Filmer’ s justification of the absolute
power of monarchs and fathers. However, in general | agree with those writers who
have focused on the manner in which the Lockean world is profoundly structured to
consign women to secondary and subordinate roles within both the public and private
spheres. See Pateman, The Sexual Contract, supra note 22; Pateman, The Disorder of
Women, supra note 22; Eisenstein, supra note 22.
% Hobbes, supra note 20 at 162—-70; T. Hobbes, De Cive: The English Version, H.
Warrender, ed., (Oxford: Clarendon Press, 1983) at 121-28. See also M akus, supra
note 22 at 52. M akus argues that the Hobbesian scheme not only views men and women
asnatural equalsbut also recognizesthe unique power of life or death that women wield
with respect to their infants. Thus, conferring rights on women threatensthe Hobbesian
community as there are few incentives for the self-interested Hobbesian individual to
bear or raise children.
For adiscussion of how theliberal ideology of theautonomousindividual both obscures
and reinforces gendered stereotypes concerning motherhood and the “natural”
predilections of women, see J. Williams, “Gender Wars: Selfless Women in the
Republic of Choice” (1991) 66 N.Y.U.L. Rev. 1559.
See discussion infra notes 37—-40 of Wilson J.’sreasons in Morgentaler, supra note 6,
and of L’Heureux-Dubé J.’sreasons in G.(J.), infra note 137.
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The framework for the classical liberal vision of liberty and for section 7
analysismoregenerally isarticulated in the Motor Vehicle Reference, discussed
in the preceding section of this essay. The mgority’s presumptively rights-
expanding stanceisthe hallmark of the classical liberal approach withinjudicial
discourse. A number of versionsof this stance have devel oped in the subsequent
case-law. However, because of my focus on the parental liberty decisions, | use
Wilson J.’s decision in Jones” as my central example. Jones, as noted earlier,
wasthefirst caseto raisetheissue of parenta liberty rights before the Supreme
Court of Canada. Although Wilson J.’s discussion on this point is contained in
a dissent, her reasons have been influential in subsequent liberty cases. | aso
outline in brief form Wilson J.’s restatement in her concurring reasons in
Morgentaler®® of the elements of asection 7 liberty analysis. Like her reasonsin
Jones, Wilson J.’ s reasons in Morgentaler have been akey part of asmall but
significant jurisprudence of liberty rightsthat extendsthe scope of liberty rights
beyond the notion of aright of nondetention.

B. Jones and Decisional Autonomy

In Jones, a pastor of a fundamentalist church who ran a school for the
children of membersof hisreligiouscommunity refused to obtai n the documents
required by the Alberta government to license his school or certify the
instruction received by hisown children. The Reverend Jones believed that his
authority to instruct his pupils came directly from God. On this basis he argued
that the legislative regime requiring him to obtain permission to teach on pain
of a fine or imprisonment violated his right to freedom of religion and his
parental rights as an aspect of the section 7 right to liberty to educate his own
children as he saw fit.”

In the freedom of religion part of her analysis, Wilson J. found that the
legislativeregimewasfacilitative of rather than hostileto religiousfreedom and
that any burden it imposed on the Reverend's religious convictions was so
formalistic and technical asto be trivial. However, in her analysis of section 7,
Wilson J., dissenting alone, waswillingto find that the Albertaregimeinterfered
not only with the Reverend Jones physical liberty through the threat of
imprisonment but also with his parental liberty, and in amanner which offended
fundamental justice. Themajority reasonsby LaForest J., in contrast, found that

27
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29

Supra note 2.

Supra note 6.

For a fuller description of the legislative provisions, see infra notes 72-74 and
accompanying text.
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the legidative regime was consi stent with the principles of fundamental justice
without examining the liberty component of the claim. Justice La Forest
reasoned that any liberty claim the Reverend Jonesmight havewould not survive
the fundamentd justice analysis.*

Justice Wilson outlined the notion of parental liberty in bold and clear
strokes. Her starting point was the aspirations of the restless and rebellious
individual of classical liberalism or, as she put it “the freedom of the individual
to develop and realize his potential to thefull, to plan hisownlifeto suit hisown
character, to make his own choices for good or ill, to be nonconformist,
idiosyncratic and even eccentric — to be, in today’ s parlance, ‘ his own person’
and accountable as such.”®

In explaining how this general notion of self-ownership and self-realization
yields a more specific right of parenta liberty to educate one’s children in
accordance with one’'s conscientious beliefs, she wrote: “The relations of
affection between an individual and hisfamily and his assumption of dutiesand
responsibilities towards them are central to theindividual’s sense of self and of
hisplacein theworld. Theright to educate his children isonefacet of thislarger
concept.” *

Justice Wilsoninvoked for support anumber of U.S. caseson family privacy
that accord constitutional protection to aspects of family relations.®® However,
her analysisdiffered significantly. Thereasoninginthe American family privacy
cases typically proceeds by placing marriage and parenthood alongside other
established social institutions and practices such asafree market and the pursuit
of “the common occupations’ to present a socially textured and conservative
picture of the meaning of liberty.>

30
31

See discussion infra notes 71-84 and accompanying text.

Jones, supra note 2 at 582.

¥ Ibid. at 583.

3 For example, she refersto Meyer v. Nebraska, 262 U.S. 390 (1923); Pierce v. Society
of Sisters, 268 U.S. 510 (1925); Griswold v. Conneticut, 381 U.S. 479 (1965). |bid. at
581, 583.

Thomas Grey argues that the family privacy cases, including the contraception and
abortion cases, protect “only the historically sanctified institutions of marriage and the
family.” T. Grey, “Eros, Civilization and the Burger Court” (1979-80) 43 L. &
Contemp. Prob. 83 at 87.
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In contrast, Wilson J.”s approach found its justification not in tradition, but
in the abstract principle of individual moral autonomy. The rightsholder, in her
account, isclearly and emphatically an individual for whom collective practices
and institutions circumscribe and threaten rather than enrich liberty.> Not
surprisingly then, her moraly autonomous parent is someone who finds
fulfilment through deliberately making parental choices and decisions with
respect to children’s education.

A familial authority structure— of parentsreigning over childrenin asocial
context structured by systemic gender inequality — isimplicit in thisvision but
islikely to remain buried except in casesin which parents explicitly disagree or
in which children’ sinterests are directly asserted in argument by an appointed
representative or the state. There are two consequences of this erasure of the
contextual and structura elements underlying the exercise of parental choice.
First, it permitsaportrayal of familial attachmentsand responsibilitiesasmerely
instrumental in the self-fulfilment of the choosing, planning individual rather
than asinherently valuablein themselves. Thelatter view of family relationsis,
in contrast, moretypical of the conservative vision of the social world. Second,
by leaving unexamined the familial context in which the Reverend Jones made
his choices, that context becomes “naturalized,” becomes the unalterable
historical backdrop against whichtheliberal individual strivesfor self-definition
and autonomy. Thespecific attributesand institutional formsof the Jonesfamily
are treated as irrelevant to the analysis of Reverend Jones's parental right to
make decisions and choices about family members. To sum up, intheir reliance
on the powerful linkage between liberty and choice, as well as the lack of
scrutiny of the social context of choice, Wilson J.’s reasons typify the
reconciliation of classical liberal principleswith the sanctity and privileging of
the traditional family within liberal societies.

Justice Wilson's fundamental justice analysis, in the spirit of the classical
liberal approach to Charter interpretation, was designed to expand rather than
compromise her initial and broad characterization of the right. Thus, in Jones,
shegavevery little consideration, at this stage, to the administrative concerns of
thestate. Instead, she accepted Reverend Jones' sargument that legislation which
narrowly restricted the scope of the defence’s evidence violated the principles
of fundamental justice.* She concluded by finding that the Alberta government
failed to justify its violation of section 7 rights in accordance with the strict
standards imposed by section 1, and thus that the legislation must fall.

% Jones, supra note 2 at 582.

% |pid. at 585.
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C. Morgentaler and the Liberal Paradigm

The theory of liberty rights underlying Wilson J.’s reasons in Jones is
reaffirmed subsequently in her concurring reasonsin Morgentaler in which she
argued for recognition of aprotected sphere of reproductiveliberty inrelation to
abortion decisions made by women during the first two trimesters of
pregnancy.® Asin Jones, shepresentsin Morgental er themodern liberal subject
within the classical framework of individual/state relations. Liberty isno longer
understood in terms of property rights and contractual freedom. Instead,
individual proprietary interests are displaced by a notion of self-ownership.
Similarly, choice comes to signify not economic choice but the inviolability of
moral and conscientious choices. The protected area of decisional autonomy, in
Wilson J.’ sview, isnot unlimited but extendsto “important decisionsintimately
affectingtheir privatelives.” *® Although theindividual doesnot livein“splendid
isolation,”** communal norms and collective structures of authority are
presumptively threatening. Thus, liberty is still understood primarily in the
oppositional binary terms of the classical vision of palitics. In addition, courts
stand outside politics when they pursue their role of maintaining the fence-line
of rights between private freedom and public coercion.

Finally, it should be noted that thisnotion of liberty often producesa”formal
equality” pluralism of individual moral choices that renders it impossible to
distinguish between the decision of the Reverend Jonesto inculcate hischildren
with mgjoritarian Christian values and the decision of awoman to terminate her
pregnancy. Therisk isthat both decisions or choices can be presented as aspects
of the individua’s developing sense of moral autonomy and self-authorship
without reference to contextual factors which can significantly differentiate
individual choices and their implications in relation to key liberal values. In
Morgentaler, Wilson J. addressed thisrisk, at least partially, by alluding to the
socia consequences for women of their decisions regarding pregnancy. She
elaborated that control of reproduction is integral to women’s aspirations for

%" The other two sets of reasons that, together with those of Wilson J., make up the

majority, struck down the challenged Criminal Code provisions by finding that they
interfered with women’s section 7 rights to physical and psychological security of the
person and failed to conform to standards of procedural justice contained in the second
part of section 7. Supra note 6 per Dickson C.J.C. at 392—-420 and per Beetz J. at
420-61. While Wilson J. agreed with this analysis of the issue, she maintained that “to
fail to deal with theright to liberty ... begs the central issue in the case.” |bid. at 484.

% Ibid. at 490.

% Jones, supra note 2 at 582.
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equality.”® Thus her individual rightsholder, so classical in her stance toward
intrusions by the state, is neverthel ess given the texture of aspecific history and
set of social relations. Importantly, however, it isthe texture of marginalization
and of exclusionfromtheliberal political community. Tothisextent, thereasons
by Wilson J. in Morgentaler depart from the more classical stance taken in
Jones. They offer, instead, aglimpse of asubstantive liberty analysisthat seeks
to incorporate a more contemporary sensitivity to the systemic and historically
rooted nature of barriers to full inclusion in the libera community. The
conservative discourse of liberty rights offers a starkly different portrait of the
nature and place of theindividual rightsholder.

V. THE CONSERVATIVE DISCOURSE OF LIBERTY RIGHTS
A. Introduction

Theconservativemode of constitutional discourse under the Charter operates
despite the essentially liberal commitments underlying any constitutional
protection of rights; namely, the presumed structural antagonism of the
public/private split and the primacy of the individual. As Patrick Macklem has
commented in his essay on constitutional ideologies, “[I]nits pristine form, the
conservative vision at the level of constitutional law precludes explicit,
independent judicial consideration of individual constitutional rightsagainst the
state.”* Macklem goes on to suggest that the arena within which the
conservativevision of theindividual as part of aweb of hierarchical relationsis
most clearly articulated is the common law.** Not surprisingly then, the
conservative rendering of liberty rights under the Charter is largely
accomplished by drawing on the common law as asource of valuesin detailing
the content of rights and of the principles of fundamental justice, thereby
indirectly constitutionalizing common-law principles and underlying norms.*
Thus, it is possible to discern adistinctly conservative notion of constitutional
protectionsin Charter jurisprudence which can belinked to the broader history
of conservatism in Canadian political culture.

40
41

Morgentaler, supra note 6 at 491.

Macklem, supra note 1 at 129.

2 Ibid.

As pointed out in the introductory section, the Motor Vehicle Reference — although
couched in the expansive, rights-enhancing rhetoric of the liberal approach — set the
pattern early on for drawing on the common law in order to articulate the “basic tenets
of thelegal system” on which principles of fundamental justice are founded. See supra
notes 14-19 and accompanying text.
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The key theoretical elements of the conservative vision of liberty rights are
the centrality of traditional institutions of civil society in sustaining individual
liberty, the identification of the traditional family and associated values as
essential features of the social and political order, and a more complex role for
the state in both supporting and posing a threat to traditional institutions and
values.

1. Thelndividual and Society

From the conservative standpoint, theradical individualism characteristic of
classical liberalism is tempered by the political significance of community
bonds, and autonomy is understood in terms of the capacity to forge and pursue
responsibilities and relationships within a set of socially sanctified institutions.
Anthony Quinton identifies this as the principle of organicism.* In describing
society from the conservative viewpoint, he writes:*

“It is not composed of bare abstract individuals but of social beings, related to one another
within atexture of inherited customs and institutions which endow them with their specific
social nature. Theinstitutions of society are thusnot external, disposable devices, of interest
to men only by reason of the individual purposesthey serve; they are, rather, constitutive of
the social identity of men.”

Liberty withinthisorganic and i nterdependent community isnecessarily founded
on*acomplex assortment of historicrights, laws, traditions, political institutions
and corporations.”“°

The organic principle gives rise to a conservative mode of constitutional
discoursewhichtreatsthesocial context of rightsclaims— therelationshipsand
institutions within which they occur — as anaytically important. However,
consistent with conservative ideology, it is a particular aspect of the social
context that hasvalue; namely, traditional practicesand established institutions,
thehistory of authoritative modesof interaction and dominant customary norms.
These particularized factors provide the benchmark against which to measure a
claim’ssignificance, and liberty is given both texture and vigour by reinforcing
existing practices and social patterns. By the same token, marginal, unorthodox
or extremist practices and communities are more likely to be viewed as threats
to, rather than expressions of, liberty rights.

4 A. Quinton, The Politics of Imperfection (London: Faber & Faber, 1978) at 16.

45 H
Ibid.

% 1. Gilmour, Inside Right: A Study of Conservatism (London: Hutchinson & Co., 1977)
at 64.
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2. TheFamily

The privileging of traditional familial institutions and formations in
themselves rather than in instrumental terms fits comfortably into the
conservative vision of the organic political and social order. As mentioned
earlier, the common law acts as a rich source of conservative values. Thisis
particularly true of conservative notions of the hierarchical relations between
husbands and wives, and fathers and children. With respect to the former,
Blackstone's summary of the legal consequences of marriage at common law
provides the most succinct articulation of gendered authority relations within
family law before the wave of nineteenth- and early-twentieth-century reforms.
AsBlackstone putit: “ By marriage, husband and wifeare one personinlaw: that
is, the very being or legal existence of the woman is suspended during the
marriage, or at least isincorporated and consolidated into that of the husband:
under whose wing, protection and cover, she performs everything.”*

The erasure of the legal personality of married women at common law was
directly linked to their erasure as economic actors. During marriage, their
husbands typically either “assumed ownership or at least control of their
property.”*® In addition, married women, having no property of their own out of
whichto satisfy contractual obligations, werebarred from enteringinto contracts
on their own behalf and thus were kept from playing any significant rolein the
sphere of the market.”® Although legidlative reforms aimed at dismantling the
legal structures of inequality began at the end of the nineteenth century, the
gendered nature of economic inequality persists and matrimonia property
regimes remain the focus of efforts to bring about change.™

W. Blackstone, Commentaries on the Laws of England, vol. 1, 17th ed., (London:
Richard Taylor, 1830) at 441 [emphasis in original, footnotes omitted].

L. Holcombe, Wives and Property: Reform of the Married Women's Property Law in
Nineteenth-Century England (Toronto: University of Toronto Press, 1983) at 25.

“ Ibid. at 27-28.

For an account of the historical background of these changes, see Holcombeibid.; M .L.
Shanley, Feminism, Marriage and theLaw in Victorian England, 1850-1895 (L ondon:
I.B. Tauris& Co., 1989) at 221-30 [hereinafter Feminism, Marriage and the Law]; M.
McCaughan, The Legal Status of Married Women in Canada (Toronto: Carswell,
1977). For a discussion of the Canadian reforms of the 1970s, see J. Payne, “Family
Property Reform as Perceived by the Law Reform Commission of Canada’ (1976) 24
Chitty’s L.J. 289; W. Holland, “Reform of Matrimonial Property Law in Ontario”
(1978) 1 Can. J. Fam. L. 1. For examples of recent reform efforts, see Law Reform
Commission of British Columbia, Working Paper on Property Rights on Marriage
Breakdown (July 1989); Ontario Law Reform Commission, Report on Family Property
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A second consegquence of the common law’s erasure of married women’'s
legal personality during this period was that married women had no parental
rights in relation to their own children.® In contrast, paternal power over
children was absolute and viewed as necessarily so in order to ensure “the
identification of legitimate heirs’* and “the orderly devolution of property and
status within patrilineal families.”> The common law courts regarded paternal
authority as a right and given by nature, and would only interfere in extreme
cases of immorality or unfitness to parent.*

51

52

53

55

Law (1993); Law Reform Commission of Nova Scotia, Reform of the Law Dealing with
Matrimonial Property in Nova Scotia (March 1997).

For a discussion of the implications for child custody law, see S. Maidment, Child
Custody and Divorce: The Law in Social Context (London & Sydney: Croom Helm,
1984) at 108-10. In contrasting the parental roles of mothers and fathers, Blackstone
remarked that “a mother, as such, is entitled to no power, but only to reverence and
respect.” Blackstone, supra note 47 at 452.

M aidment suggests that the notion of absolute paternal rights arose at the end of the
thirteenth century in the context of a society organized around kinship and community
and continued to develop, even as the conjugal unit displaced more extended kin
networks in the sixteenth and seventeenth centuries. Maidment argues that “nuclear
family actually became more patriarchal and more authoritarian, mirroring the growth
of the State, and the political and legal authority of the King as the parens patriae.”
Maidment, ibid. at 109. She locates the beginning of the decline of the power of fathers
and husbands in the middle of the eighteenth century, using Lawrence Stone’s term of
“affective individualism” to describe the more “egalitarian and companiate nuclear
family” which began to emerge during that period. Ibid., citing L. Stone, The Family,
Sex and Marriage in England 1500-1800 (Harmondsworth: Penguin, 1979).

Ibid. at 111.

B. Hoggett, Parents and Children, 2d ed. (London: Sweet and M axwell, 1981) at 119.
Re Agar-Ellis, [1883] 24 Ch. D. 317. Maidment describes this case as the highpoint in
the British jurisprudence according nearly absolute custodial rights to fathers. Supra
note 51 at 98. See also, Feminism, Marriage and the Law, supra note 50 at 131-55. It
is important to note that the rule of paternal right only applied to legitimate children.
Unmarried mothers were typically accorded sole custody of their illegimate children.
However, as Carol Smart points out, the seemingly paradoxical treatment of the rights
of married and unmarried mothers to their children was by no means aimed at
empowering or privileging thelatter. Asshe comments, the custodial right of unmarried
mothers “was meant to reflect the stigma of bastardy and the poverty of the unmarried
mother’s status. Poor women were, in any case, often forced to put their illegitimate
children and themselves into the workhouse in order to survive.” C. Smart, “ Power and
the Politics of Child Custody” in C. Smart & S. Sevenhuijsen, eds., Child Custody and
the Politics of Gender (London: Routledge, 1989) 1 at 7.
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Historianshave pointed out that thismodel of thefamily represented, at most,
the experience of familia relations within aristocratic households and is
unrepresentative of the classdiversity in familial roles and relations during this
and preceding historical periods.®® This disjunction between the complexity of
experience and the legally articulated ideal, however, raises concerns about the
coercive impacts and legitimacy of law. More specifically, the ssimplified
imagery of fatherhood, motherhood and the family in legal discourse often
provides the measure of inclusion and exclusion in family or of the fitness and
unfitnessof parentsin theregulation and adjudication of familial relations. Even
today, despite the spate of statutory reforms to the common law, the
conservativism of the common-law imagery of the family emergesin judicial
reasoning as aform of judicial “common sense” which reinforces and appears
to rationalize economic, social and racial hierarchies.®

% B. Gottlieb, The Family in the Western World from the Black Death to the Industrial
Age (Oxford: Oxford University Press, 1993). Gottlieb concedes that both formal legal
norms and social customs reflected the privileging of husbands and fathers. However,
she makes the point that the ideal was most closely realized in aristocratic households.
Husbands and wives in the middle and lower classes each performed complementary
and essential roles. Moreover, in some instances, wives could not afford to simply
complement their husbands' work and did whatever work was available. Ibid. at 92—-93.
M artha Bailey makes the related point that although mothers had no legal rights to
access after marital breakdown, it “was considered ungentlemanly, and even immoral,
to deprive mothers of access to their children without good cause.” M. Bailey,
“England’s First Custody of Infants Act” (1995) 20 Queen’'s L.J. 391 at 394.

For example, Susan Boyd observes that ideologies of motherhood which reflect
“privileged notions of white, male-headed, nuclear families’ may be crucial to
understanding how government or social welfare policies, for instance, or court
decisions, have difficulty meeting the needs of black mothers and black families
because of their assumption that black, female-headed families are “ dysfunctional and
pathological.” S. Boyd, “ Some Postmodernist Challengesto Feminist Analysesof Law,
Family and State: Ideology and Discourse in Child Custody Law” (1991) 10 Can. J.
Fam. L. 79 at 94 [hereinafter “Some Postmodernist Challenges’]. In addition to
examining the disjunction between dominant ideologies and the diversity of women’s
experience, much of the discussionin Boyd’ sarticle concernsthe exclusive — and thus
exclusionary — focus of feminist criticism on the gendered dimension of familial
ideologies. For a more recent return to these themes, see also S. Boyd, “Is There an
Ideology of M otherhood in (Post)modern Child Custody Law?” (1996) 5 Soc. & Leg.
Stud. 495. A similar point has been made with respect to a disjunction between
ideologies of fatherhood and social diversity by Richard Collier in Masculinity, Law
and the Family (New Y ork: Routledge, 1995) 187-88. For an example of a critical
examination of the race, class and gender specificity of the dominant ideology of
motherhood in the context of the impact of Canadian child welfare systems on First
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As in the case of the status of husbands and wives, the nineteenth and
twentieth centuries saw theintroduction of both legislative and judicial changes
to the status and entitlements of mothers and fathers as part of areform process
that is still ongoing.”® What Blackstone termed the “empire of the father”> was
significantly qualified in the nineteenth century by the introduction of statutory
ruleswhich gavejudges discretionary authority to award mothers accessto their
children and, in cases concerning young children, custody.®® Although this
represented asignificant shiftin both legal and social constructionsof thefamily
and parenthood, orders favouring mothers continued to reflect a patriarchal
model of parental authority and guardianship. One commentator on this period
in English-Canadian history observesthat “ mothers were awarded custody only
when they were living under the protection of some other male, usually their
fathers or brothers, and only if they had not disqualified themselves by an
adulterous relationship or some other conduct that the Canadian courts
considered unseemly.”® Another has suggested that the change represented a
shift from familial patriarchy to socia patriarchy under which the purpose of the
socia and legal order is“not male privilege per se but control of reproduction
through control of women.”®

Nations women, children and communities, see M. Kline, “Complicating the Ideology
of Motherhood: Child Welfare Law and First Nation Women” (1993) 18 Queen’sL.J.
306.

For an account of these reforms, see Maidment supra note 51 at 89-149. Although
couched in the gender-neutral terms of custodial versus access parents’ rights and
responsibilities, the recent cases of Young v. Young, [1993] 4 S.C.R. 3 and Gordon v.
Goertz, [1996] 5 W.W.R. 457 (S.C.C.) deal directly with the broader social debate
concerning the respective parenting roles of mothers and fathers.

% Blackstone, supra note 47 at 453.

For an account of the development of this qualification of paternal rightsin nineteenth-
century Canada, see C. Backhouse, “ Shifting Patternsin Nineteenth Century Canadian
Custody Law” in D. Flaherty, ed., Essays in the History of Canadian Law, vol. 1
(Toronto: The Osgoode Society, 1981) 212.

Ibid. at 212. See also M artha Bailey’s discussion of the first reforms to child custody
law in nineteenth-century Britain. Bailey concludesthat although thereform represented
an important challenge to paternal authority within the patriarchal family, it was
“hobbled by the patriarchal norms” which characterized the dominant view of the
family both inside and outside the reform movement. Bailey, supra note 56 at 437. See
also Feminism, Marriage and the Law, supra note 50 at 131-55.

S. Boyd, “From Gender Specificity to Gender Neutrality?: Ideologies in Canadian
Custody Law” in Smart & Sevenhuijsen, supra note 55, 126 at 131. Both Boyd and
Backhouse link the loosening of the rule of husbands and fathers to the split between
the household and the workplace as a result of industrialization and the development
of anotion of childhood as a unique stage of life requiring a familial environment and
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In the early part of the twentieth century, gendered legal rules were replaced
with the welfare or “best interests of the child” principle, and mothers and
fathers became gender-neutral parents who, in interspousal custody disputes,
could compete as forma equals for the role of custodial parent.® This shift
reflects the ascendancy of classical liberal ideals of forma equality over
conservative notions of a society ordered around natural and customary
hierarchies. However, the conservative ideology of the natural and patriarchal
family reconstituted itself in legal discourse asthe nuclear family within which
breadwinner fathersexercised both familial and economic authority and mothers
were natural caregiversand nurturers. During this period the courts continued to
portray the parental relation as the “fundamental natural relation”® and the

63

2002

female nurturing. Ibid. at 130-31 and Backhouse, supra note 60 at 212-13. Again,
recently historians have disputed the notion that childhood is a recent invention,
pointing to evidence that parents have always felt deeply about their children and
pondered the difficulties of childrearing. However, most concede that there has been
asignificant increase in the amount of attention focused on children within households.
R. Smandych, “Changing Images of Childhood and Deliquency” in J.H. Creechen &
R.A. Silverman, eds., Canadian Delinquency (Scarborough: Prentice Hall Canada,
1995) 7 at 12; Gottlieb, supra note 56 at 1176, 111.

M aidment, supra note 51 at 130—48, traces the development of the welfare principlein
British family law from 1886 to 1973. Backhouse traces parallel developments in
English-speaking Canada at the end of the nineteenth century. She notes that the
reallocation of parental power was accompanied by an enlargement of the role of the
state in supervising parenting and as guardian of children of unfit parents. Backhouse,
supranote 60 at 232—41. Canadian developmentsin the twentieth century are discussed
by J. McBean, “The Myth of Maternal Preference in Child Custody Cases” in K.
Mahoney & S. Martin, eds., Equality and Judicial Neutrality (T oronto: Carswell, 1987)
184; S. Boyd, “Some Postmodernist Challenges” supra note 57 and “Child Custody,
Ideologies and Employment” (1989) 3 C.J.W.L. 111.

Hepton v. Maat (1957), 10 D.L.R. (2d) 1 (S.C.C.) [hereinafter Hepton]. Hepton stood
for the proposition that birth parents have a presumptive right of custody which should
prevail over the claims of the state even when state-approved foster or adoptive parents
can furnish ahome of “easier circumstances and better fortune.” Ibid. at 2. The family
in Hepton wasamarried couple, recently emigrated from Holland, who had placed their
infant twins for adoption during a period of personal financial crisisand later sought to
revoke their consents to the adoption. Until 1985, this presumption in favour of birth
ties applied — at least theoretically — even when the birth parent was young, female,
unmarried and economically vulnerable unless there was significant evidence of her
unfitness. In King v. Low (1985), 16 D.L.R. (4th) 576, the Supreme Court of Canada
replaced this presumption with the “best interests of the child” standard which some
have argued permits decisions that fall harshly and disproportionately on parents —
especially young single mothers — who are socially marginalized, members of

Revue d’ éudes constitutionnelles



236 Hester Lessard

family — implicitly consisting of a heterosexual couple and children — asthe
social unit underlying the communal order.® In addition, although interspousal
custody law increasingly employed the language of formal equality in assessing
competing parental claims, the notion that the best interests of children required
female, “at-home” nurturing persisted. The narrow statutory exception to father
custody of the late nineteenth century became, in the first half of the twentieth
century, ajudicialy articulated, broad rule of maternal preference — called the
“tender years doctrine” — in custodia disputes involving young children.
Feminist scholars have pointed out that while this gave some women an
advantage in negotiating and obtaining custody, the idealization of female
nurturing “had conflicting implications for women.”® In particular, it gave
explicit sanction to the notion that women were biologically disqualified from
engaging in activities in the public spheres of paid labour, professional careers
or political office. Again, it isimportant to recognize theideological rather than
empirical character of this portrait of social roles, and its intersection — often
with contradictory effects — with cultural, racial and class-based norms of
appropriate social and familial behaviour.®’

racialized groups or economically disadvantaged. Thus, the emphasisin Hepton on the
“natural” character of parental relations arguably might be seen to produce more
equitable results. However, it does so at the expense of any recognition of the cultural,
political and social issues at stake. The two standards seem to leave us caught between
seriously flawed analytic frameworks: one supports a mythologizing of family ties as
naturally ordained and the other deploys the rational and abstract language of formal
equality to legitimize substantive inequalities.

Hepton, ibid. at 1. AsRand J. putit: “[T]he Sovereign isthe constitutional guardian of

children but that power arises in a community in which the family is the social unit.”

Ibid.

% Boyd, supra note 62 at 133.

5 See supra notes 54-55 and accompanying text. Recently, gendered preferences in
interspousal custody law have been more thoroughly displaced by the gender-neutral
language of formal equality and the assumption that parentsfreely enter into agreements
regarding their domestic responsibilities from positions of equal bargaining power
within the spheres of both the market and family. Again, this represents an even more
pronounced shift from conservative to liberal views of the social and political order.
However, as explained in the preceding section, liberal justifications of traditional
family arrangements on the basis of choice simply bury the reliance on natural
hierarchies and biological roles alittle deeper. In addition, feminist analyses point out
that mothers seeking custody under the current regime often find themselves caught
between the conservative ideology of motherhood and the liberal ideology of equality,
i.e., cast as insufficiently nurturant or as having foregone primary caregiving if they
have extensive or non-traditional involvement in paid work or, alternatively, asmorally
and economically responsible for any poverty they may experience as a consequence
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3. The Role of the Sate

A relatively positive role for the state is contemplated by the conservative
notion of “liberty connected to order.” As Edmund Burke elaborated: “The
distinguishing part of our constitution is its liberty ... But the liberty, the only
liberty | mean, isaliberty connected with order; that not only exists along with
order and virtue, but which cannot exist at all without them. It inheresin good
and steady government, asin its substance and vital principle.”®

A number of writers have alluded to the central role the conservative vision
of the state — as a positive as well as negative force — has played in forming
a distinctive Canadian political culture.®® This complex view of the state
manifestsitself in an analysis of fundamental justice principles which is shaped
to accord flexibility and latitude for the state to pursue the business of
governance. Thus the overal liberty right under section 7 is exercised by an
individual who is inextricably situated in a network of specific governmental
arrangements. Thelatter must be preserved and deferred to presumably because,
over time, they have proven themselves crucia in sustaining a society of free
individuals. Thisisin contrast to theinterpretation of fundamental justicein the
strictly rights-enhancing approach taken by Wilson J. in Jones and, in formal
terms, by the majority in the Motor Vehicle Reference. To put the point simply,
within the liberal paradigm, the individual experience of liberty is prior to and
in opposition to the public sphere of government; within the conservative
paradigm, individual liberty rights are textured by the history and patterns of
state responsibility within an organic social order.

of their roles as full-time homemakers. See Boyd, supra note 62; B. Cossman, “A

M atter of Difference: Domestic Contracts and Gender Equality” (1990) 28 Osgoode

Hall L.J. 303.
8% E. Burke, “ Speech at His Arrival to Bristol” in The Works of Edmund Burke, vol. 1
(London: George Bell, 1902) at 441. For a more contemporary rendering of the
connection between liberty and state ordering within conservative thought, see R.
Scruton, “Law and Liberty” in The Meaning of Conservatism (London: MacMillan,
1984) c. 4.
See e.g. R. Whitaker, A Sovereign Idea: Essays on Canada as a Democratic
Community (Montreal & Kingston: McGill-Queen’s University Press, 1992) at 9; G.
Horowitz, “Conservatism, Liberalism, and Socialism in Canada: On Interpretation” in
J. Axenstat & P. Smith, eds.,, Canada’s Origins: Liberal, Tory, or Republican?
(Ottawa: Carleton University Press, 1995) 21 at 25; W. Christian & C. Campbell,
Political Parties and Ideologies in Canada: Liberals, Conservatives, Socialists,
Nationalists, 2d ed. (Toronto: McGraw-Hill Ryerson, 1983) at 28.
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Insummary, thekey pointsof divergencein classical liberal and conservative
approaches to liberty are rooted in rival conceptions of society which, in turn,
generate conceptionsof theindividual, thefamily and the public order which are
indirect tension with each other. Moreover, the uneasiness of thefit between the
sanctification of the traditional family and the liberal notion of community in
which the individual is the social unit contrasts with the ease with which the
notion of a “community in which the family is the social unit”™ fits into
conservativediscourse. Severa elementsof theconservativevisionof liberty are
contained inthefundamental justiceanalysiscontained in LaForest J.” smajority
decision in Jones, in particular the deference to existing patterns of state
regulation and the antipathy toward an atomistic conception of the individual.
The articulation of a conservative vision of the family under the liberty
protection is explored in the discussion of the emergence of a neoconservative
jurisprudence in the third part of this essay.

B. Jones: Fundamental Justice and “Madmen”

Asnoted earlier, the Jones majority refrained from any consideration of the
nature of the liberty interest in section 7, instead dismissing the claim on the
basis that the legislation operated in amanner consistent with the principles of
fundamental justice. In arguing that the state had unconstitutionally interfered
with hisparental liberty right to educate his children as he saw fit, the Reverend
Jones relied solely on the procedural dimension of fundamental justice. The
Alberta legidlation at issue specified that a pupil is excused from compul sory
attendance at a government-run school if the pupil is attending a government-
approved private school or if agovernment official providesacertificate stating
that the pupil i sobtai ning efficient instruction outsidethe school system.™ Under
the legislation, such acertificateis the only recognized means to rebut a charge
of truancy.” The Reverend Jones argued that the limitation on what is allowed
asevidenceof efficient instruction preventsafull answer and defenceto acharge
of truancy and, thus, is contrary to the principles of fundamental justice. He
further elaborated that the process put in place by the legislation sets up
government schools asthe exclusive model of efficient instruction and givesan
official with a vested interest in the government system the power to judge
whether instruction outside the system is efficient.”

™ Hepton, supra note 64 at 1 [emphasis added].

™ school Act, R.S.A. 1980, c. 3, ss. 142(1) and 143(1)(a) & (b).
2 1bid., s. 143(1)(a).
8 Jones, supra note 2 at 596.
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The majority’s approach to these arguments had none of the attention
displayed by Wilson J.” sdissent to the perspective and concerns of anindividual
who is faced with the machinery and resources of a state-initiated prosecution.
Instead, the mgjority made it clear that the justice of the process set up by the
legislation should beviewed with great deferenceto the compel ling stateinterest
in educational quality and to the exigencies of complex administration. In La
Forest J.’ swords, “No proof is required to show the importance of education in
our society or itssignificanceto government ... [whichis] known and understood
by all informed citizens.”™ Similarly, the means chosen by the Alberta
government to implement educational objectives were characterized as so
obviously expedi ent and reasonabl ethat supporting evidencewasunnecessary.”
Justice La Forest concluded by observing that “the provinces must be given
room to make choicesregarding thetype of administrative structurethat will suit
their needs.” ”® In the majority’ sview, anything short of what it termed manifest
unfairness and arbitrariness is consistent with fundamental justice principles.
The wide berth given to assertions about the reasonableness of state processes
by the majority isin sharp contrast to Wilson J.’s sceptical scrutiny of the same
clams.

The mgjority explained its readiness to dismiss Reverend Jones' s complaint
partly in terms of arefusal to allow the Charter to constitutionalize and thereby
judicialize day-to-day aspects of governmental administration.”” However, the
injection of such considerations, refreshingly modest though they are, at the
rights-defining rather than rights-limiting stage of analysisisrooted, perhaps, in
amuch deeper politics. The deferenceto school officials and the Department of
Education is consistent with a conception of liberty that stresses sustaining the
traditional institutions of public and private life within which individuals are
formed and develop their identities. In Canada, a large state role in providing
primary and secondary education is a long-established part of the social and,
arguably, the constitutional order.” In addition, the incorporation of the

™ Ibid. at 594.

" Ibid.

® " Ibid. at 598.

™ |bid. at 597. La Forest J. is critical of Reverend Jones's attempt to characterize the
process for determining the efficiency of home instruction as“being ... in the nature of
ajudicial hearing.” Ibid.

Although there is no common-law or constitutional right to education, several
provisions in the Canadian constitution contemplate a state school system. See
references to separate schoolsin s. 93 of the Constitution Act, 1867 ((U.K.), 30 & 31
Vict., c. 3, reprinted in R.S.C. 1985, App. I, No. 5) and to language in primary and
secondary schools in s. 23 of the Constitution Act, 1982, being Schedule B to the
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communal and social aspects of individual liberty into the meaning of the right
itself, reflects, as Quinton puts it, the notion that “the institutions of society ...
are congtitutive of the social identity of men.”” Finaly, judicial modesty
regarding therole of the courts and the refusal to strictly scrutinize government
procedures and goals in accordance with elaborate doctrinal standards can be
linked to the more general conservative conviction that courts and the legal
system should serve rather than police political arrangements and priorities.

Themajority reasonsare suffused a so with the sensethat the Reverend Jones
isan extremist and, as such, threatensthe socia stability and order necessary to
individual liberty. The majority quotes the trial judge's description of the
Reverend Jones as a“ stiff necked parson”® and, despite thelong history within
Canadaof religiouscontrol of education, goeson to describehisclaim as”rather
unusual inits specific setting and itsintensity.” ' Recall that the Reverend Jones
madeit clear it would offend hisbeliefs even to ask permission from the stateto
run hisdivinely authorized school .®? From the classical liberal viewpoint, which
strongly influences Wilson J.” sdissent, these extremist aspects of the Reverend
Jones's beliefs and behaviour qualify him as, to use her words, a
“nonconformist, idiosyncratic ... eccentric”® person whose liberty is al the
more precious in light of his intransigent posture regarding the state school
system; within the conservative value system, the Reverend Jones' s extremism
signals danger rather than freedom. As Edmund Burke queried: “Is it because
liberty in the abstract may be classed amongst the blessings of mankind, that |
am serioudly to felicitate a madman, who has escaped from the protecting
restraint and wholesome darkness of hiscell, on hisrestoration to the enjoyment
of light and liberty?'8*

The Reverend Jones, in the hands of the Jones magjority, has overtones of
Burke's “madman,” a figure better consigned to “wholesome darkness’ than
permitted to burden judicial resources and the communal order with hisclaims
of liberty.

Canada Act 1982 (U.K.), 1982, c. 11. As well, an array of statutory prohibitions and
obligations presume a public primary and secondary school system. See also, A.W.
MacK ay, Education Law in Canada (Toronto: Emond Montgomery, 1984) at 37-48.
Quinton, supra note 44.

Jones, supra note 2 at 588.

8 |pid. at 592.

& pid. at 587.

8 Ipid. at 582.

E. Burke, “Reflections on the Revolution in France,” supra note 68, vol. 2 at 282.
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In summary, the mgjority’ sanalysis of fundamental justicein Jones provides
a snapshot of the way in which a conservative liberty-rights discourse tempers
the classical liberal principles which strongly shape the Charter. In particular,
analysis of the liberty component of section 7 is often avoided, thereby
postponing the difficulty of reconciling conservativism'’ s organically connected
individua with the presumptively unconnected individual captured so directly
by classical liberal notions of negative liberty. However, such reluctance is
absent from the fundamental justice analysis. In keeping with conservative
precepts, thelatter isviewed through the lens of thedifficultiesfaced by thestate
and the historical patterns of authority within both public and private spheres
rather than through the lens of the priorities and preferences of an individual
whose liberty is threatened rather than nourished by collective structures and
practices.

The conservative approach to fundamental justice dominates the later
jurisprudence of the Supreme Court. Themost explicit discussion of thetension
between the liberal and conservative analysis of fundamental justice occursin
Rodriguez v. British Columbia (Attorney-General).®* Rodriguez concerned a
challenge to the Criminal Code prohibition against assisting a person in the
commission of suicide. The majority, in reasons by Sopinka J., found that the
interest represented by the claim came within the scope of the section 7
protection for security of the person but that the prohibition was consistent with
the principles of fundamental justice.** Fundamental justice, for the majority,
was repeatedly described as reflecting the state’s interest, legal traditions and
societal concerns rather than the interests, concerns and perspectives of the
individual rightsholder.®” Justice M cLachlin’ sdissenting reasonstook i ssuewith
this characterization and advocated an analysisthe core of which wasafocuson
the individual’s interest in fairness. Justice McLachlin conceded that some
fundamental justice principlesarecoherent only whenthestate’ sinterest istaken
into account but was adamant that, in genera, Charter complainants should not
bear the onus of demonstrating the unreasonableness of the state’ s action.®®

% Rodriguez, supra note 9.

% |bid. at 388-97.
8 |bid. at 396.
% |bid. at 416—20.
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V. THE NEOCONSERVATIVE SYNTHESIS: INDIVIDUAL
LIBERTY AND FAMILY VALUES

Parental liberty challenges under the Charter present the Court with the
conundrum that underliesliberal justificationsmoregenerally for theprivileging
of traditional family institutions and values in liberal societies: in short, how
does one reconcile the liberal principles of individual freedom which seem so
clearly contemplated by the liberty protection with the predominantly
conservativevision of familial relationsthat has characterized much of thelegal
regulation of the family in liberal societies?

One approach to resolving this tension is contained in the synthesis that
underlies neoconservativism. As a number of commentators have pointed out,
neoconservatism meldstheindividualism and hostility to the state characteristic
of classical liberaism with the social and moral traditionalism of Burkean
conservatism.® The current popul arity of antistatist ideologies and discourses,
particularly in the area of economic regulation, is often referred to as
neoliberalism. It takes place against the backdrop of the period roughly from the
1940s to the 1970s during which western liberal democratic societies such as
Canada, invarying degrees, moderated theradical individualism and antistatism
of classical libera ideology by embracing the Keynesian notion of the welfare
state.®® The relationship between these two “neos’®* — neoconservatism and
neoliberalism — iscomplex and the terms are often used interchangeably. | use
the term neoconservativism to indicate the resurgence of traditional social and
moral values, leaving the term neoliberalism to refer to the rehabilitation of

8  Seee.g. P. Steinfels, The Neoconservatives: The Men Who Are Changing America’s

Politics (New York: Simon & Schuster, 1979) at 24; S. McBride & J. Shields,
Dismantling a Nation: Canada and the New World Order (Halifax: Fernwood
Publishing, 1993) at 36 [hereinafter New World Order]; S. McBride & J. Shields,
Dismantling a Nation: The Transition to Corporate Rule in Canada (Halifax:
Fernwood Publishing, 1997) [hereinafter Corporate Rule]; D. King, The New Right:
Politics, Markets and Citizenship (Chicago: Dorsey Press, 1987) at 25.

For an account of the rise of neoliberalism, see M cBride & Shields, New World Order
and Corporate Rule, ibid.; King, ibid.; B. Cooper et al., eds., The Resurgence of
Conservativism in Anglo-American Democracies (Durham: Duke University Press,
1988); L. Philipps, “The Rise of Balanced Budget Laws in Canada: L egislating Fiscal
(Ir)responsibility” (1996) 34 Osgoode Hall L.J. 681 at 70815; C. Harris, “The
Devolution of Decisionmaking: Political and Gendered | mplications of Restructuring”
(1997) [unpublished].

I have borrowed from Carol Harris, who calls them the “two ‘neo’ impulses.” Harris,
ibid. at 7.
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nineteenth-century classical economic theories, in particular the notion that a
market unimpeded by the stateis both efficient and self-sustaining.* In popular
and political discourse, the two dimensions — the mora and the economic —
are often presented as complementary and intertwined insofar as neoliberal
economic reforms look to neoconservative values, such as respect for the
traditional family, to addressthe social consequences of dismantling thewelfare
state.®® In this section, | explore how the neoconservative strand has surfaced in
Charter jurisprudence. | focus on what | view as the centre piece of this
phenomenon as the courts exhibit it; namely, the deployment of the vigorous

92

93

2002

McBride and Shields use the term neoconservativism to describe the Mulroney
government’ sadvocacy of policiesreflecting laissez-faire economic analysis, promotion
of free trade, an attack on the Keynesian liberal state and the revival of social
traditionalism in their original account of recent ideological shiftsin Canadian politics.
New World Order, supra note 89 at 24-37. In their more recent revision of the earlier
work, the authors switch to the term neoliberalism in order to place “emphasis on the
central component of the ideological direction — its neoclassical (liberal) economic
orientation.” Corporate Rule, supra note 89 at 12. | am interested in focusing on the
role family and familial ideologies play in this economic and ideological shift and so
have used theterm neoconservativism to bring the discourse of traditional family values
more firmly into the discussion.

The recent flood in Canada of editorial comment lauding the two-parent family as the
only appropriate setting for childrearing and attacking reliance on daycare is an
example of the turn to traditional values and family forms to address the consequences
of government slashing of economic and social supportsfor poor people, singlemothers
and personswith disabilities. Seee.g. “Rethinking Child Care” The Globe and Mail (25
October 1997) D6; M. Zyla, “Hacking Away at Family Life” The Globe and Mail (16
January 1998) A22; A. Thomas, “ The Time Bomb of Daycare” The Globe and Mail (17
January 1998) D6; W. Thorsell, “In Support of the Two Parent Family” The Globe and
Mail (17 January 1998) D6; J. Richards, “The Case For Subsidizing the Traditional
Family” The Globe and Mail (26 January 1998) A17. Although the Keynesian welfare
state was criticized by feminists for reinforcing a gendered and racialized social order,
many of these critics pointed to the ways in which welfare provision simultaneously
opened up opportunitiesand identitiesfor women as political actors. See P. Baker, “The
Domestication of Politics: Women and American Political Society, 1780-1920" and F.
Fox Piven, “ldeology and the State: Women, Power, and the Welfare State” in L.
Gordon, ed., Women, the State, and Welfare (M adison: University of Wisconsin Press,
1990). Critics of the current dismantling of the K eynesian welfare state have identified
the ways in which “[p]rivatization and welfare cuts often simply mean that social
services are shifted from the paid work of women in the public sphere to the unpaid
work of women in the domestic sphere.” J. Brodie, “Restructuring and the New
Citizenship” in |I. Bakker, ed., Rethinking Restructuring: Gender and Change in
Canada (Toronto: University of Toronto Press, 1996) 126 at 127-40.
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rights-enhancing rhetoric of liberaism to accomplish the ostensibly
contradictory purpose of sanctifying the traditional family as the institutional
repository of fundamental social and constitutional values. | use B.(R.)* as the
primary example of a judicial discourse which combines an explicitly
conservative set of family-related values with the premises underpinning
classical liberal rights protections. | start, however, with a sketch of the broader
counterpart of this latest doctrinal trend, the rise in popular and political
discourses of neoconservative family values.

A. Family Values and Neoconservative Discourse

A few years ago, the existence of an “unofficial” caucus of Tory politicians
advocating the protection of the traditional family was described in the national
media as “one of the most influential groups of politicians in Canada.”® The
account went on to identify the reasonsfor the group’ sactivitiesas* apervasive
fear that the traditional family unit is crumbling under pressure from feminists,
homosexuals, activist judges, special interest groups and the Charter of
Rights.”% This perception that the traditional family is both the cornerstone of
society and isabout to crumblein the face of an onslaught by socia radicals has
produced awide-ranging literature. For example, George Gilder has argued that
the only route out of poverty isthe * maintenance of monogamous marriage and
family”®” and that “[c]ivilized society is dependent upon the submission of the
short term sexuality of young men to the extended maternal horizons of
women.”®® Similarly, in his critique of the erosion of liberal values within the
academy, Allan Bloom castigated feminists for not only undermining the core
commitments of liberal education but also offending naturewith their insistence
that abstract values of justice aremoreimportant than familial valuesof loveand
care and the classic femal e virtue of modesty.* The latter, in Bloom's account,
was centraly important “in the old dispensation” because it “governed the
powerful desirethat related men to women, providing agratificationin harmony
with the procreation and rearing of children, the risk and responsibility of which
fell naturally — that is, biologically — on women.”'®

Supra note 3.

% “Tory Politicians Form Family Compact” The Globe and Mail (3 June 1992) A1.

% Ibid.

% G. Gilder, Wealth and Poverty (New Y ork: Basic Books, 1981) at 69.

% Ibid. at 70.

% A.Bloom, The Closing of the American Mind (New Y ork: Simon & Schuster, 1987)
at 99-100.

1% Ibid. at 101.
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A prime Canadian example of thisliteratureis William Gairdner’s The War
Against the Family, which epitomizes the importance to neoconservative
political thought of the traditional family aswell of the sense of it being under
siege by social radicalswho have successfully captured the state. For Gairdner,
Western civilization is structured around an “inherent and deadly conflict
between statism and the whole idea of the private family.”'** The expansion of
the welfare state, the shift from formal to substantive theories of equality, and
the substitution of rationalism for tradition, of moral relativism for moral
hierarchy, converge in undermining family as the locus of individual freedom
and the keystone of democracy. In Gairdner’s text, the nuclear family form —
“amarried man and woman living together with their dependent children”* —
is variously described as “prima and inescapable,”'* cross-cultura and cross-
historical,’** “natural” and “universal.”'®> More specifically, patriarchy is
necessary because it is both economicaly and socialy efficient, it channels
men’s “frightening” strength and natural sexual and physical aggression into
socia reproduction and ordering, and it isthe only aternative to governmental
supremacy.'®® Gairdner applauds the nineteenth century for getting women out
of the paid workforce and into the homes “where mothers wanted to be” and for
treating the family asasocial unit with higher importance than theindividual .
In Gairdner’ sview, the health of thefamily and, thus, of society more generally,
is under direct threat from “strident, whining, petty feminists,” and radical
homosexuals who refuse to “[mind] their own business,” ' and who use AIDS
to promote their sexual agenda.'®

More recently, as mainstream parties across the political spectrum endorse
the dismantling of state provision of social welfare, the views of Bloom and
Gairdner have found their way into policy papers on restructuring the Canadian
welfare state. Of particular significance is the recurrent suggestion that social

101 \. Gairdner, “Introduction” in The War Against the Family (T oronto: Stoddart, 1992)
at 10.

192 1pid. at 59.

13 pid. at 55.

104 |pid. As Gairdner putsit: “Whether a natural family iswandering forlorn in the desert,
or living with parents, aunts, uncles, cousins, servants, and a few cows and goats under
the same roof on a medieval farm, or with unrelated friends in a utopian commune, or
in asingle-family dwelling in amodern suburb, that does not alter the primal fact.” Ibid.

15 bid.

106 |bid. at 79-83.

197 pid. at 80.

198 bid. at 357.

1% bid. at 401.
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assistance benefits, rather than structural and social inequalities, “create” welfare
dependency and poverty.*° Theideathat social welfareis“bad” for poor people
isespecially pronouncedindiscussionsof thelink betweenlonemotherhood and
poverty, leading to suggestions that tax, divorce, support and benefit regimes
should explicitly reinforce the heterosexual two-parent family through asystem
of economic incentives and disincentives."** The analysis is often framed in
terms of a concern for child poverty and welfare and, in this regard, displays
some of the same rhetorical excesses of Gairdner and Bloom. For example,
feministsare characterized as seeking to eliminate men from parenthood thereby
creating “bad” neighbourhoods and harming children by condemning them to
poverty and denying sons male role mode!s.*** Conversely, traditional marriage
is characterized as a cross-cultural, cross-historical and therefore time-tested
ingtitution for the efficient rearing of children.*'®

B. B.(R.) and the Neoconservative Synthesis

Although the extreme tone of crisis that permeates the writings of Gairdner
and his ilk is absent from Charter jurisprudence, the cases which endorse
familial values sharethe posture of invoking acommon sense* natural” solution
to social dysfunction while at the same time claiming adherence to liberal
principles of individualism and negative freedom. The key section 7 case is
B.(R.) in which the plurality crafts an individual right to parental liberty that
incorporates both alibera hostility to the state and an embrace of conservative
family values. Asthe decision is complicated by the splits between the judges,
| start by outlining the various judicial approaches to parental liberty which
accompany the plurality’ sreasons. | then examinethe plurality’ s deployment of
the libera rhetoric of individualism and hostility toward the state to
constitutionally entrench atraditional notion of parental authority. | also explore
the way in which this enshrinement of parental liberty is detached from the non-
conforming religious aspects of the clam. Finally, | comment on the explicitly
gendered dimensions of parental rights as they have manifested themselvesin
other areas of constitutional jurisprudence.

10 geee.g. J. Richards' discussion of the way benefit provision underminesthe “ L utheran

ethic” in recipients and “Prussian discipline” in the administrative providers. J.
Richards, Retooling the Welfare State (Toronto: C.D. Howe Institute, 1997) at 153-61.

1 pid. at 202-13 and 250-57; D. Allen, “Some Comments Regarding Divorce, Lone
Mothers, and Children” in Family Matters: New Policies for Divorce, Lone Mothers,
and Child Poverty (Toronto: C.D. Howe Institute, 1995) at 258—84.

12 Richards, supra note 110 at 207-10.

13 Allen, supra note 111 at 265.
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1. TheB.(R.) Decision

As in Jones, the Court in B.(R) was confronted with parents from a
nonconforming religious community. Here, parents refused to consent to blood
transfusions for their infant child despite medical opinion that the child’s life
was in danger and a transfusion might be necessary. The parents based their
refusal on their religious beliefs as adherents of the Jehovah’'s Witness faith.
They challenged the subsequent temporary wardship order in favour of child
protection authorities, arguing that it violated their rightsto freedom of religion
and to parental liberty.

Again, asin Jones, the B.(R.) case presented the Court with an opportunity
to avoid any consideration of the nature of the liberty interest in section 7. In
other words, it would have been possible to dispense with the case by stating
that, whatever the merits of the argument about liberty rights, the state acted in
a manner consistent with the principles of fundamenta justice. All the judges
who heard this case agreed that, ultimately, there was no violation of section 7
and the parents’ claim must fail. As noted in the context of Jones, avoidance of
discussion of individual liberty at the first stage of section 7 analysis allows a
conservativeview of the social world to coexist, albeit somewhat uneasily, with
the explicitly liberal framework of the Charter. However, only one of the
presiding judges, Sopinka J., took that route.* The other eight judges were
willing to discuss and disagree on aspects of the scope of section 7 liberty.

Chief Justice Lamer took the narrowest position on the scope of the liberty
right, asserting that section 7 liberty is limited primarily to a protection against
stateinterferenceswith physical liberty inthe context of theadministration of the
justice system. Thus, rather than simply avoiding discussion of abroader right,
Lamer C.J.C. madeit clear that he rejected such an expansion atogether.™

A group of three judges, in reasons by lacobucci and Mgor JJ., took a
slightly less circumspect position than Sopinka J., stating that they were willing

14 B (R.), supra note 3 at 84.

15 |pid. at 10-25. Note, however, that Lamer C.J.C. subsequently supported the
recognition of parental rightsunder the security prong of section 7. See discussioninfra
at notes 134-42. Also, Lamer C.J.C.’ sposition on the narrow ambit of liberty rights has
now been clearly superseded by the decision in Blencoe, supra note 6. In Blencoe,
Bastarache J., for the majority, relying in part on Wilson J.’s reasons in Morgentaler
and the La Forest J. reasons in B.(R.), found that section 7 liberty protects inherently
private and fundamental personal choices. Blencoe, supra note 6 at 340-43.

2002
Revue d’ éudes constitutionnelles



248 Hester Lessard

to assume without deciding that section 7 extended to parenta liberty. They did
soin order to make the point that such aliberty interest must be defined in away
that respectsthelife and security rights of children. They asserted that a parental
right to withhold necessary medical care from a child would be, by definition,
outside the scope of the liberty protection. Thus, the group of three took a
cautious and very tentative “middle” position. Although willing to contemplate
extending liberty rightsto thefamilial context, thisgroup wastaken aback by the
prospect of parents and children competing against each other in a Charter-
defined family of rights-holding individual s.**°

Finally, apluraity of four judgesin reasons by La Forest J. was prepared to
unconditionally commit itself to anotion of liberty broad enough to include“the
right to nurture achild, to carefor its development, and to make decisionsfor it
in fundamental matters such asmedical care.”**” The blending of aconservative
view of familial relationsimplicit in this statement with the analytic features of
vigorous rights protection exemplifies the emergence of a neoconservative
family values discourse under the Charter. It differs from the indirect
sanctioning of the traditional family — found in decisions such as Wilson J.’s
dissent in Jones — in its willingness to more clearly and explicitly entrench
conservative values as constitutional values. In short, conservative values move
out of the unexamined and “ naturalized” background of personal attributes and
relationsand onto the centre-stage of directly enshrined constitutional principles.

2. ThePlurality and a Neoconser vative Jurisprudence of Parental Liberty

In staking out its position, the four-judge plurality endorsed Wilson J.’s
analysis in Jones and Morgentaler, characterizing the constitutional right to
liberty in terms of a broad, open-ended negative zone of freedom from state
constraints on individual “personal autonomy to live hisor her own life and to
make decisions that are of fundamental persona importance.”**® Justice La
Forest specifically linked the concept of liberty to privacy, choice and human
dignity and to classical notions of the separation between public and private,
state and family. At this point, one might speculate that La Forest J. wasfinally
agreeing with the substance of Wilson J.”sdissent in Jones. What is distinctive
about the plurality reasonsin B.(R.), however, istheir explicit acceptance of the
way in which firm recognition of individual rights often protects the rights of
those who are structurally and socially privileged. Recall that Wilson J. in

116 |pid. at 85-88.
17 | bid. at 40.
118 |pid. at 38-39.
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Morgentaler sought to avoid such outcomes by texturing her delineation of a
very broad and negatively structured liberty right with references to the social
and historical disadvantagement of women. The B.(R.) plurality introduces a
different sort of texture to its characterization of parental rights;, namely, the
texture of well-established and customary social hierarchies. Thisemergesinthe
plurality’ s analysis of parent-child relations.

Although LaForest J. makesit clear that thereis no way to directly entrench
thefamily itself inthe schemeof individual protectionsinthe Charter, he points
out the social reality which implicitly stands behind Wilson J.’ s account of the
self-regarding parent; namely, that “[t]he concept of the integrity of the family
unit isitself premised, at least in part, on that of parenta liberty.”**° In other
words, an individual parent’s rights include the right to “choose” to have a
family and maintain (naturally) authoritative parental relationships. Justice La
Forest emphasized this point by quoting from Nicholas Bala and J. Douglas
Redfearn to the effect that parental interests, as distinct from family interestsin
upholding the family unit, entail “ parental authority — a parental right to enjoy
family life and control various aspects of a child’ s life, free from unnecessary
outsideinterference.”'® Thus, La Forest J. endorsed a specific notion of parent-
child relations in accordance with which children are only notionally present as
legal personsand rightshol ders. Although heasserted that “[ ¢] hildren undeniably
benefit from the Charter, most notably inits protection of their rightsto life and
to the security of their person,” he went on to suggest that there is no way that
children can assert these rights other than through their parents.?* Justice La
Forest pointed out that children’s interests, as distinct from parental interests,
only get consideration under the Charter indirectly intermsof thestate’ sinterest
under section 1 in limiting parental rights. Again, LaForest J. madeit clear that
the state's interest in this regard is not the same as children’s interests or
rights.*?

Justice La Forest continued this constitutionalization of the traditional
structure of the family by stating that the individua right to liberty directly
tranglates into society’ s customary privileging of parental authority to bring up
and make choices for children. Furthermore, the source for La Forest J.’s

"9 Ibid. at 35.

120N, Bala & J.D. Redfearn, “Family Law and the ‘Liberty Interest’: Section 7 of the
Canadian Charter of Rights” (1983) 15 Ottawal. Rev. 274 at 281, quoted by L a Forest
J.in B.(R.), supra note 3 at 35.

121 B (R.) supra note 3 at 42.

2 Ibid.
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elaboration of parental liberty in these terms was not abstract principles of the
sovereignty and dignity of individuals metaphoricaly represented by the
nonconformist Reverend Jones but rather the common law. In sum, the vision
of the family presented by the plurality is deeply and explicitly conservative,
especialy in its endorsement of common-law-based notions of parental
authority; however, thedistinctive packaginginthelanguageof individual rights
gives these otherwise familiar values their neoconservative twist.

3. ThePlurality and Religious Difference

As mentioned earlier, the judges in B.(R.) were unanimous in finding that,
whatever the merits of the parental liberty claim, the state had acted in amanner
consistent with fundamental justice and thus the claim must fail. Indeed, the
plurality’s fundamental justice anaysis left behind the rhetoric of liberal
individualism and the natural opposition between individual parents and the
state. Instead, it returned to the conservative approach and viewpoint sketched
out in the mgjority reasons in Jones, invoking both the traditional role of the
statein policing subordinatereligiousand cultural practicesaswell asrespect for
the authority wielded within the legal arena by established medica institutions
and discourses.

The two-part structure of the section 7 argument also allowed for another
kind of shift and splitting of approachesin the B.(R.) plurality reasons. At the
liberty stage of the analysis, the purely parental aspects of the claim were
presented in an abstract and universalized form. Here the Bs are portrayed as
universal, ungendered, culturally and religiously detached parents who simply
want to carefor and make unspecified medical decisionsabout their infant. They
are “parents unmodified” and, as such, seem to speak to the concerns of all
parents for their children’s well-being and to an understandable distress when
key decisions regarding the care of their ill children are removed from their
control. The nonconforming religious character of the actual choices of the Bs
with respect to their infant’s medica treatment only become an issue at the
fundamental justice stage of theanalysis. At thispoint, in contrast, the Bs appear
as extremist and unreasonabl e figures, as inhabitants perhaps — along with the
Reverend Jones— of conservativism’ sgallery of “madmen.” In short, the Bsno
longer represent distraught parentstrying to wrest their infant from the hands of
a powerful and indifferent state but alarmingly and perplexingly stubborn
adherents of a set of dangerous religious beliefs and practices. Indeed, the case
loses someof itsnarrative coherence. Isit possible, onewonders, that the parents
in the historically and socially sanctified family of the first part of the decision
are the same people who seem to be demanding a religiously based right to
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endanger their infant’s health in the second part? When posed against the
backdrop of these contextualized religious “differences,” the state's
administrative imperatives and historical interest in protecting children take on
afoundational quality and emerge uncontested as the overriding interests.

An additional consequenceof thereversal inthe narrative presentation of the
Bs is that the complexity of their argument is sidelined and only briefly
mentioned. Of particular note is the refusal of the Bs to accept a ssimplified
account of the tension between the state and family underlying most child-
protection regimes. Pointing to conflicting medical evidencewith respect totheir
child’'s medical needs, the Bs argued that the law — in the face of such
uncertainty — should defer to parents’ religious convictions and values rather
than to whichever set of medical experts the judge at first instance deems most
credible.*” However, the Bs' attempt to unravel, in thismanner, the connections
between state power, legal certainty and medical discourse and to introduce a
more pluralized notion of legal truth was cut short by the plurality. Invoking the
rules that demands respect on the part of appellate courts for the weighing of
evidence by the trier of fact, the plurality refused to pursue the BS' attempt to
critically deconstruct therole of medical expert evidencein usurping thejudicial
function.”® In conclusion, in the plurality reasons in B.(R.), a number of
discursivefeaturesensurethat the purportedly universal parent who standsat the
centre of the first part of the liberty analysis is, in effect, a person whose
understanding and practice of parenting conforms to dominant cultural norms.
Those features are facilitated by the two-part structure of section 7 and include
the separation of the parental aspects of the claim from the religious aspects, the
shift from an abstract to a particularized discourse and the refusal to
acknowledge the substantive impacts of the formal constraints on appellate
review.

4. The Gendered Context of Parental Liberty

TheB.(R.) plurality did not addressthe question of parental disputesbetween
adult members of the family who, unlike children, are able to be more than
notionally present within the constitutional discussion. For example, what
happens when individual adults — mothers and fathers — are in conflict with

122 \pid. at 42.

124 |bid. at 34. For afuller discussion of this aspect of the case see, see H. Lessard et al.,
“Developments in Constitutional Law: The 1994-95 Term” (1996) 7 Supreme Court
L.R. 81 at 123-27.
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each other over parental issues? How does the constitutional recognition of
parenta liberty rights affect such conflicts?

Carol Smart has stressed the point that “children form part of the nexus of
power within family relations.”*? To the extent those rel ations are gendered, it
makes sense to analyze theway power circulates not only along the parent-child
axis but also and simultaneously between mothers, fathers and others in a
parenta or caregiving role. As Smart observes;'®

[T]he presence of children in the household creates the potential of a power nexus that
parents can exploit positively or negatively in relation to one another as a consequence of
their social constitution as mothers and fathers. Structurally speaking, children create a
specific field of power relations between parents, and the subsequent power claims that
parenthood potentiates are linked to the question of gender.

The shift away from gendered preferences and into the neutral language of the
“best interests of thechild” inlegal discourse often hides or ignoresthese power
relations. For example, in Jones and B.(R.) the nonspecific term “parent”
obscures the axis of gender power that structures relations within heterosexual
marriages and unions. We can only speculate about how the educationa and
medical treatment decisions are arrived at within the Reverend Jones and B
households. The relations between the parents remain private and irrelevant to
the determination of the nature of parental liberty. While the Bs arereferred to
in the plural throughout B.(R.), they are assumed to be advancing asingle set of
claims. Thereisno mention or reference to apartner or spouse of the Reverend
Jonesin Jones. The assumption of parental unity in both instancesillustratesthe
way in which facially neutral legal concepts may indirectly sanction social
hierarchieswithin the private sphere. However, ina1995 Charter equality case,
Thibaudeau v. Canada,**’ the Court was forced to consider directly a gender
analysis of power in relations between parents. Indeed, like B.(R)), the case
reveals the durability of conservative familial ideologies that, in this instance,
take the shape of the “post-divorce ‘family unit’.” %

125 Smart, supra note 55 at 1. Smart also makesit clear that she is using the term power in

the Foucauldian sense of having positive as well as negative aspects and inhering in all
aspects of social relationships. Ibid. at 2.

%5 Ibid. at 3.

127 (1995), 124 D.L.R. (4th) 449 (S.C.C.) [hereinafter Thibaudeau].

128 Thijs term is used by Cory and lacobucci JJ. in reasons with which La Forest and
Sopinka JJ. concur and which, together with reasons by Gonthier J., make up the
majority. Ibid. at 501. For analyses of the currency of thisterm in Canadian cases and
itsimplicationsfor thelegal regulation of thefamily, see D. Bourque, “‘ Reconstructing’
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Thibaudeau concerned an equality challenge to provisions in income tax
legidation that deal with the tax treatment of child support payments in the
context of divorced spouses. The provision in question gave morefavourabletax
treatment to non-custodia spouses, mostly fathers, who pay child support than
to custodia spouses, mostly mothers, who receive the payments on behalf of
their children. Therationaefor the provision wasthat, in most cases, an overall
tax savings for the ex-spouses would result and that such savings could then be
directed by the non-custodial payor towards child support. Commentatorson the
litigation have pointed out the way in which such tax provisions reinforce
conservative familial ideologies by “tend[ing] to give men control over the
distribution of tax benefits anong members or former members of the
heterosexual family and [by presuming] they will share those benefits with
dependent women and children.”**

Thecustodial mother, Suzanne Thibaudeau, challenged thetax provisionson
the basis of her individual right to sex equality under section 15 of the Charter.
Her action failed in part because a splintered majority of five judges found that,
for the purposes of measuring the allegedly unconstitutional impacts of the
legislation’ sdifferential treatment of divorced spouses, custodial spousesshould
not beviewed asindividua sbut asmembers of the* post-divorcefamily unit.”**
One of the dissenting judges analogized this merger of the individual interests
of custodial mothers into those of the family to the historical merger of the
property interests of women into those of their husbands.**

the Patriarchal Nuclear Family: Recent Developmentsin Child Custody and Accessin
Canada” (1995) 10 Can. J. L. & Soc. 1; S. Boyd, “Child Custody, Relocation, and the
Post-Divorce Family Unit: Gordon v. Goertz at the Supreme Court of Canada” (1997)
9C.JW.L.447;C.Young, “It'sAll inthe Family: Child Support, Tax and Thibaudeau”
(1995) 6 Const. Forum 107; L. Philipps, “Tax Law: Equality Rights: Thibaudeau v.
Canada” (1995) 74 Can. Bar Rev. 668.

L. Philipps & M. Young, “Sex, Tax and the Charter: A Review of Thibaudeau v.
Canada” (1995) 2 Rev. Const. Stud. 222 at 279.

Asindicated in note 128, only the Cory and lacobucci JJ. reasons, with which La Forest
and Sopinka JJ. concur, actually use thisterm. The fifth judge making up the majority,
Gonthier J., wrote separate concurring reasons. Although he did not use the term “ post-
divorce family unit” he implicitly endorsed such a concept in agreeing that the overall
benefit to parents to whom the tax provisions apply negates the equality concerns of
custodial parents such as Suzanne Thibaudeau. Thibaudeau, supra note 127 at
485-500.

181 |bid. at 458, per L’Heureux-Dubé J.
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The erasure of custodial spouses asrightsholdersin Thibaudeau seems more
pointed and deliberate than the parallel erasure of children’s interests in the
plurality reasonsby LaForest J. in B.(R.). Perhapsfor this reason the melding of
classical liberal vaues of individualism and conservative familial ideologiesis
less smoothly accomplished in Thibaudeau. In B.(R.) the plurality recognized
children asrightsholderssolong asit wasclear that children have no meaningful
way to assert that status.’® Traditional notions of parental authority thus could
be presented safely in combination with a family made up of rightsholding
individuals. In Thibaudeau, custodial spouseshadto befirmly excluded fromthe
scope of the protection rather than simply not mentioned or only notionally
recognized. The injurious impacts of the tax regime on individual custodial
spouseshad to beelided. Thevisionof “thecommunity inwhich the[traditional]
family isthesocial unit”*** — so comfortably lauded asa“natural” featureinthe
older common-law cases — came readily to hand, reemerging as the “post-
divorce family unit.” Thus the shifts in B.(R.) and Thibaudeau between who
counts as an individual and when, can be explained partly in terms of
conservative familial ideology.

V. CONCLUSION

Since B.(R.) the Supreme Court of Canada has returned to the question of
whether section 7 extends protection to aspects of the parent-child relationship.
In G.(J.), the mgjority, in reasons by Lamer C.J.C., found that the interference
in the parent-child relationship represented by custody proceedings brought by
state officials under a child protection statute constituted a violation of the
“security of the person” prong of section 7.** Although characterizing the
fundamental interest at stake as one of psychological security, the mgority used
the classical liberal “liberty” language of negative privacy to describe the

182 As noted earlier, a group of three judges in reasons by lacobucci and Major JJ. was
clearly concerned about the erasure of any meaningful consideration of the rights of
children and made the point that a parental liberty right would have to be defined in a
manner that takes account of the constitutional life and security interests of children.
See supra note 116 and accompanying text.

Thisisthe phrase used to describe the fundamental importance to the political order of
the family, which is constituted by natural relations of parents to children, in Hepton,
supra note 64. The case is a prime example of the legal articulation of a conservative
discourse of family relations. See discussion supra notes 61 to 65 and accompanying
text.

13 supra note 7, per Lamer C.J.C. at 76-80.
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congtitutional harm.*®* Justice L’Heureux-Dubé, in concurring reasons,
characterized the right as both a liberty and security interest.™*® A subsequent
case, K.L.W.,*¥" focused on the apprehension of children under child protection
law, specifically the warrantless apprehension of children in nonemergency
situationsprovided for under theManitobaregime. Inthiscase, L’ Heureux-Dubé
J., for the mgjority, invoking Lamer C.J.C.’s reasons in G.(J.), found that
apprehensionsof children by state officialsacting under child protection statutes
trigger the constitutionally protected security concerns of both parents and
children.*®® Justice Arbour, in dissenting reasons, agreed with this aspect of the
majority’s holding.**°

These two cases — G.(J.) and K.L.W. — place parental rights claims under
section 7 on asolid footing, albeit under the security prong of the protection.'*
Furthermore, the divergence between the mgority and the concurrencein G.(J.)
offers an important insight into the relative tenacity of the neoconservative
synthesis — the fusion of traditional family ideologies with classica liberal
rights protection norms— found in LaForest J.’splurality reasonsin B.(R.). As
noted earlier, Lamer C.J.C.'s delineation of parental rights in his mgority
reasons in G.(J.) was cast in the classica mould of a negative liberty right

1% |_amer C.J.C. described direct state interference into the parent-child relationship asa

“gross intrusion into a private and intimate sphere” and emphasized the stigma
associated with being found an unfit parent. Ibid. at 78.

For an extended analysis of the parental rights portions of this case, see H. Lessard,
“The Empire of the Lone Mother: Parental Rights, Child Welfare Law, and State
Restructuring” Osgoode Hall L. J. [forthcoming].

Supra note 8.

3% Ibid. at 568-70.

¥ |pid. at 532-33. The split in the Court in K.L.W. revolved around the question of
whether the principles of fundamental justice require prior judicial authorization of a
nonemergency apprehension. L’ Heureux-Dubé J. held, for the majority, that a prompt
postapprehension hearing was sufficient to meet the constitutional standard of
procedural fairness under section 7 principles of fundamental justice. Ibid. 570-89.
Arbour J. disagreed, holding that both the substantive and procedural dimensions of
fundamental justice demand, at the very least, an ex parte hearing to obtain prior
judicial authorization of nonemergency apprehensions and that the failure to do so
under the M anitoba regime could not be justified under section 1 of the Charter. Ibid.
at 533-50.

In the aftermath of Blencoe, in which a broad liberty protection extending to
fundamental personal choices is recognized by the majority, it is probably no longer
necessary to avoid the liberty characterization of parental rights. Supra note 6 at
340-43.
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despite his insistence that the interest is more appropriately described as a
security interest.'! Justice L’ Heureux-Dubé, in concurring reasons, although
willing to invoke both theliberty and security guaranteein relation to the section
7 claim, did not challenge Lamer C.J.C.’ scharacterization and, indeed, approved
of La Forest J.’s plurality reasons in B.(R.). However, unlike her colleagues,
L’Heureux-Dubé J. asserted that the claim in G.(J.) implicated the section 15
equality guarantee and that equality concerns should inform the section 7
anaysis. She alluded, in particular, to the social context of female, lone-parent
poverty and the systemic disadvantages stemming from ablism, racism and
colonidismthat disproportionately characterizethe parental respondentsin child
protection proceedings.** Thus, like La Forest J. in B.(R.), L' Heureux-Dubé J.
in G.(J.) sought to provide texture and specificity to a liberty right which, by
definition, is conceived in negative and therefore, very open-ended abstract
terms. Rather than the texture of traditional societal values, however,
L’Heureux-Dubé J. invoked the texture of broadly based sociad
disadvantagement. Inthisrespect, L’ Heureux-DubéJ.’ sattempt to contextualize
liberty rights— directed at the features that marginalize the individual claimant
rather than at dominant social values— wasabetter “fit” with theliberal values
underlying the framework of rights protection than La Forest J.’s analysis in
B.(R.). Justice L’ Heureux-Dubé's approach in G.(J.) finds a paralel in that of
Wilson J. in Morgentaler, discussed earlier. However, unlike Wilson J.,
L’ Heureux-Dubé J. did not attempt to articul ate her vision of substantiveliberty
rights under the section 7 guarantee itself but rather argued for an interpretation
that takes account of the interplay between different Charter guarantees and
strives for an overall coherence.™®

Together, these two sets of reasons— those of Wilson J. in Morgentaler and
of L’Heureux-Dubé J. in G.(J.) — demonstrate how the rigidly classica
framework within which liberty rights are typically understood might be
reworked to reflect the more socially textured individual of section 15
substantive equality analysis.*** At the same time, the lack of support on the
Court for either of these approaches and L’'Heureux-Dubé J.’s seeming
unwillingness to challenge the fundamentally negative character of the liberty

¥ supra note 7 at 76-80.

2 Ibid. at 99-101.

5 Ibid. at 99.

14 For a summary of currents in equality jurisprudence and, in particular, the tension
between the abstract individual of formal equality and the textured individual of
substantive equality, see Lessard et al., supra note 124 at 87-99.
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protection itself, attest to the difficulty of pursuing this more progressive
variation on the liberal theme of the Charter.**®

Justice L’ Heureux-Dub€' s analysis in G.(J.) thus remains a minority voice
within the new-found consensus on the protection of parental rights under
section 7. Although she secured majority support in K.L.W., once more she did
not reexamineor question Lamer C.J.C.’ sclassical portrayal of parental interests
in G.(J.), nor that by La Forest J. in B.(R.).**® Meanwhile, the neoconservative
family values discourse found in the B.(R.) plurality reasons was repeated not
only in the Thibaudeau equality decision but also in Thibaudeau’ s companion
cases, Egan v. Canada*’ and Miron v. Trudel.'® As noted earlier, the
Thibaudeau case on equality rights invoked conservative and historically
outdated notionsof interspousal rel ationsinthenameof the* post-divorcefamily
unit.” Some of the judgments in Egan and Miron echo this neoconservative

145 | 'Heureux-DubéJ.’ sunwillingnessto challenge the fundamentally classical conception

of liberty underlying the liberty jurisprudence may lie in a pragmatic understanding of
the normative and ideological limits of the rights framework. In an earlier decision,
Youngv. Young, supra note 58, L Heureux-Dubé J. expressed her misgivings about the
applicability of the Charter provisions protecting religious and expressive freedomsto
familial relations, especially to the parent-child relationship. She referred to the
essentially public character of such freedoms, in contrast to the essentially private
character of family relationships. Thus she seemed willing, to some extent, to disregard
the formal linkage between Charter application and government action and to engage,
instead, in an explicitly normative discussion of the nature of social and political
relationships in relation to Charter values. Ibid. at 89—90.

The splitin K.L.W., however, reflects in part a disagreement over the relation between
children’s constitutional interests and parents’ constitutional claims. The dissent’s
position that both procedural and substantive principles of fundamental justice demand
prior judicial authorization for nonemergency apprehensions was based in part on
concern that children’s constitutional interests receive adequate protection. Arbour J.
placed children’s interests in protection from harm from parents on an equal par with
children’s interests in remaining within their parent’s custody should it turn out that
fears about harm were unfounded. She concluded that the protection of children’s
constitutional interests necessitates prior judicial authorization, on an ex parte basis if
circumstances militate against notice for any nonemergency apprehension. Supra note
8 at 553—49. L'Heureux-Dubé J. took the view that the special vulnerability of children
to harm from family members, the difficulty of obtaining evidence of imminent harm
on short notice and the fact that the risks associated with prior authorization procedures
fall exclusively onthechild if it turnsout that harm isoccurring, requiresthat situations
of seriousrisk be treated on a par with emergency situations. Ibid. at 574-87.

147 (1995), 124 D.L.R. (4th) 609 [hereinafter Egan].

148 (1995), 124 D.L.R. (4th) 693.
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perspective. In Egan, ablock of four judgesin concurring reasons by La Forest
J. defended itsfinding that the exclusion of same-sex couples from government
pension schemes is reasonabl e on the following terms;*#°

[M]arriage has from time immemorial been firmly grounded in our legal tradition ... [b]ut
itsultimate raison d’ étre transcends all of these and isfirmly anchored in the biological and
social realities that heterosexual couples have the unique ability to procreate.

In this manner, just as Thibaudeau exposed the gendered dimension of the
constitutionalized family, the plurality reasonsin Egan exposed its heterosexist
dimension.**® In Miron, the same block of four in dissenting reasons by Gonthier
J. rejected an equality challengeto the privileging of married spousesin relation
to common-law spouses in legislation regulating accident insurance coverage.
Inthe course of doing so, Gonthier J. asserted that |egisl ative distinctionswhich
reflect “some objective physical or biological reality, or fundamental value’**
are not discriminatory and relied on the American familial privacy cases to
defend the primacy of the marriage institution as such a value.

Despite the strong conservative voice in the Thibaudeau trilogy, recent
equality jurisprudence tells a more auspicious tale about the strategic use of
Charter litigation to achieve progressive socia change. The deep divisions
regarding thenatureof equality revealedinthe Thibaudeau trilogy wereresolved
ostensibly in the Court’s decision, four yearslater, in Nancy Law v. Canada.™
In Nancy Law a unanimously supported framework for section 15 analysis was
accomplished by merging bits and pieces of several approaches into one. In
crafting its approach, the Court in Nancy Law did not incorporate the explicit
deferenceto social tradition and established normsfoundintheconservativesets
of reasons in the Thibaudeau trilogy, a deference that is presented in those
conservativereasonsasalimit internal to theright itself. Rather, the Nancy Law
decision introduced its own version of an interna limit on what counts as an
equality violation. In doing so, the Court used the comparatively neutral

199 Egan, supra note 147 at 625.

1% The majority in Egan recognized the violation of the equality rights of same-sex
spouses. However, of that majority, Sopinka J. found that the exclusion is areasonable
limit under section 1, thus providing majority support for the dismissal of the same-sex
challenge. Ibid. at 653-56, per Sopinka J.

Miron, supra note 148 at 704. A majority in Miron found that the equality rights of
common-law coupleshad been violated and that the government action wasinconsistent
with section 1. Ibid. at 725—-37 per L'Heureux-Dubé J. and at 737-58 per M cLachlin
J.

152 11999] 1 S.C.R. 497 [hereinafter Nancy Law].
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language of a correspondence between the grounds of discrimination and the
actua needs, circumstances and capacities of claimants. In accordancewiththis
correspondence test, legidative distinctions based on one of the section 15
enumerated or analogous grounds that mirror or correspond to the actual
situation of a group do not violate section 15 as long as the distinction made
does not have the effect of undermining human dignity.**® In light of the recent
history of sharply divergent approaches to equality analysis, the internalized
“saving” effect of correspondence to “real life” or actual differences risks
inviting argumentsabout correspondenceto majoritarian practicesand values.™
Therisk was soon put to thetest. In M. v. H.,*** decided shortly after Nancy Law,
a majority for the Court found that the exclusion of same-sex couples from
regimes imposing an obligation of spousal support violates the equality
guarantee. Thus, the result in M. v. H. suggests that the correspondence
component inthe Nancy Law analysiswill not automatically construct dominant
heterosexual practicesand heterosexist normsasreflectionsof “real life’ needs,
capacities or circumstances, thereby shielding such practices and norms from
equality challenges.

However, it should be noted that an explicitly conservative version of the
correspondence test was pursued in M. v. H. in the dissenting reasons by
Gonthier J. In short, echoing the conservative sets of reasonsin the Thibaudeau
trilogy, Gonthier J. argued that the legislative exclusion of same-sex couples
from spousal-support regimes must be viewed in light of the unique biological
and socia role played by opposite-sex couples with respect to procreation.'*
Placed on that footing, the challenged legislative distinction, Gonthier J.
elaborated, meets the correspondence test. As he put it, the distinction is based
on “atrue appreciation of the facts,” of “the necessarily gendered nature of the
[opposite-sex] relationship, which in a great many cases leads to economic
dependency based on gender, often (though not always) due to children.”*’

% Ibid. at 537-38.

1% The Court in Nancy Law seemed to be aware of this danger, stipulating that legislative
action which achieves valid social purposes for one group of persons; i.e., meets the
correspondence test with respect to that group, cannot frustrate equality claims where
the effects of such action on another group of persons are at odds with the purposes of
the equality guarantee. In addition, the Court seemed to view the correspondence step
of the analysis as a way of “saving” affirmative-action-style initiatives that seek to
ameliorate disadvantage by singling out a particular group in need of accommodation
or support. Ibid.

1% 11999] 2 S.C.R. 3.

% Ibid. at 130-31.

7 Ibid. at 142.
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Pending equality challengesto the heterosexist character of the common law of
marriage may provideinsightsthat moreclearly attest to the ease with which the
neutrally phrased correspondence test in the Nancy Law framework can
accommodate an explicitly conservative rendering of its limiting effect on
equality protection.™®

At the present moment, the conjunction of the section 15 equality cases and
the section 7 parental rights cases presents a portrait of a Court trying out a
number of ways, some of them in direct conflict with each other, of locating and
characterizingfamilial relationshipsinthelanguageof Charter rightsand val ues.
The section 7 cases differ from the equality cases in that they purport to
congtitutionalize dominant institutions and practices and present them as
individual rights. The equality cases, in contrast, threaten ssmply to disqualify
distinctions that conform to such institutions and practices from counting as
unconstitutional discrimination. The question remains whether equality
decisions, such asthat in M. v. H., which make the texture and history of social
disadvantagement analytically significant are, infact, on acollision course with
parental rights decisions that seem to place the texture and historical legacy of
conservativefamily ideologies at the core of an otherwise negatively structured,
and therefore presumptively empty, abstraction. In addition, one must ask
whether the newly minted “family rights” under section 7 will contribute to the
legitimacy giveninthepolitical arenato policy initiativesthat tout thetraditional
family asacentra part of the solution to what neoliberal governments construct
as thel‘; g|orobl ems’ of welfare dependency, child poverty and large public debt
loads.

The éasticity of the judicia discourse of rights and its reliance on large,
negatively drawn abstractions such as privacy or liberty, as well as on dlippery
doctrinal conceptssuch as* correspondenceto actual facts,” provideampleroom
for the contradictory currents of Canadian politics to coexist. To some extent,
thisfluidity ishealthy, providing roomfor the* push and pull” of engaged debate
by individualsand socia groupsaround fundamental political and constitutional
values. However, the pursuit of emancipatory understandings of political

1% Seee.g. EGALE Canada Inc. v. Canada (Attorney General), [2001] B.C.J. No. 1995,
(B.C.S.C.), online: QL (BCJ).

The tendency of Charter jurisprudence to favour rights claims that result in the
privatization of the social costs of reproduction has been observed with respect to early
Charter cases. See J. Fudge, “ The Public/Private Distinction: The Possibilities of and
Limits to the Use of Charter Litigation to Further Feminist Struggles” (1987) 25
Osgoode Hall L. Rev. 485.
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community, familial relationsand therol e of law through Charter litigation must
always keep an eye, not only to the broader context of the politics surrounding
family issues, but also to the normative, ideol ogical and ingtitutional constraints
that distinguish legal discourse from political discourse more generaly.
Historical notions of family relationships find resonance and support in the
common-law roots of our legal traditions and concepts. At the same time, the
distinctiveness of rights discourse under the Charter isin part attributableto its
historical and conceptual debt to theclassical liberal understanding of theliberal
political community. The fusion of these two currentsin the judicial discourse
of parental rightsremovesalarge measure of elasticity from the otherwise open-
ended promise of individual liberty rights.
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TRADITION, PRINCIPLE AND SELF-SOVEREIGNTY:
COMPETING CONCEPTIONSOF LIBERTY IN THE
UNITED STATESCONSTITUTION

Robin West’

The “liberty” protected by the United States
Constitution has been variously interpreted as
the “liberty” of thinking persons to speak,
wor ship and associate with others, unimpeded
by onerous state law; the *“liberty” of
consumers and producers to make individual
market choices, including the choice to sell
one's labour at any price one sees fit, free of
redistributive or paternalistic legislation that
might restrict it; and the liberty of all of usin
the domestic sphere to make choicesregarding
reproductive and family life, free of state law
that might restrict it on grounds relating to
public morals. Although the United States
Supreme Court has never done so, the same
phrase could also be interpreted as protecting
the positive liberty of individuals to engage in
decent work, to enjoy general physical safety
and welfare, and to be prepared for the duties of
citizenship. Such a progressive interpretation,
in fact, might be more in line with the overall
pur pose of the Reconstruction Amendments, of
which the right to not be deprived of one's
liberty without due process of law, is a part.

l. INTRODUCTION

La notion de «liberté» qui est protégée par la
constitution des Etats-Unis a été a tour derdle
interprétée comme étant la «liberté»
d’ expression, dereligion et d’ association, sans
contrainte de co(teuses lois des Etats, la
«liberté&» desconsommateur s et desproducteurs
de faire des choix de marché individuels, y
compris le choix de vendre son travail a
n'importe quel prix jugé approprié, libre de
|égislation paternaliste ou de répartition qui
pourrait limiter cette activité; et notre liberté a
nous tous qui vivons dans cette sphére de faire
des choix relatifs a notre vie reproductive ou
familiale, sans contrainte qu’ une loi de I’ Etat
puisse limiter ces décisions pour desraisonsde
morale publique. Bien quela Cour suprémedes
Etats-Unis ne I’ ait jamais fait, le méme terme
pourrait aussi étre interprété de maniére a
protéger la liberté positive d’ individus désirant
faireun travail honnéte, profiter d' une sécurité
et d’ un bien-étre physiques généraux et assumer
lesresponsabilitésd’ uncitoyen. D’ ailleurs, une
telle interprétation progressive pourrait mieux
sinscrire dans la raison d'étre globale des
amendements de reconstitution dont fait partie
le droit de ne pas étre privé de sa liberté sans
application réguliere delaloi.

Isindividual liberty protected by the United States Constitution? And if so,
of what does it consist? In one sense, the United States Constitution is about
liberty and little else: taken in its entirety, the Constitution aims to ensure the
political liberty of the states to govern free of the encroachments of the federal

Professor, Faculty of Law, Georgetown University.
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government; it aimsto ensuretheliberty of the national Congressto act pursuant
to its enumerated powers free of interference by the executive branch (and vice
versa), and at least some of the first ten amendments aim to ensure that the
individual not be deprived by the national and arguably state governments as
well of particular liberties: a state may not, for example, interfere with the
individua’s liberty to speak, worship or publish, nor may it deprive him of his
political liberty to vote. It isalso clear that several clauses of the Constitution,
but particularly the so-called “due process’ clauses of the Fifth and Fourteenth
Amendments, aim to protect the individual against unjust deprivations of his
liberty of movement without due process of law: neither the state nor the federal
government may arrest, detain and incarcerate individuals indefinitely without
some sort of legal process. Again, several clauses of the Constitution
uncontroversialy guarantee such aright.

However, whilethe Fourteenth Amendment does unambiguously (or at | east
uncontroversially) preclude the statesfrom depriving an individual of hisor her
life, liberty or property “without due processof law,” itisnot at all clear whether
this clause or the comparable clause in the Fifth Amendment confers upon the
individual any absoluteright to liberty — no matter how liberty might be defined
— beyond the more limited and procedural guarantee that liberty of movement
not be taken away without some sort of “process.” Thus, while an individual
surely has aright not to be deprived of her liberty without legal process, it isnot
clear that the same clause confers upon the individua any right to liberty that
cannot beinfringed by the substance of lawsthat have no procedural defect. And
again, this istrue regardless of the meaning we give the word “liberty.” It is
simply not clear, for example, that the individual, by virtue of the Fourteenth
Amendment or the Constitution in its entirety, enjoys a sphere of what Isaiah
Berlin taught us all to call “negative liberty,”* within which he can conduct his
own self-regarding private affairsin any way he seesfit, and withinwhich hecan
rest assured that he will be unimpeded by state laws that require him to refrain
from doing what he would otherwise be inclined to do, or to take action which
he would, all things being equal, choose not to take. Nor isit clear whether the
individual, or groups of individuals, enjoy a sphere of “liberty” of the sort
celebrated by Mill: a liberty to try to put into practice various competing
conceptions of the good life, free of paternalistic intervention, and from which
we might all learn, much as we purportedly learn, through federalism, from the

1 1. Berlin, “Two Concepts of Liberty” in Four Essays on Liberty (Oxford: Oxford

University Press, 1969) 118.
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societal experiments undertaken by our fifty somewhat autonomous states.? Far
less clear is the constitutional status of what Berlin called in his famous essay
“positive liberty,”® or more simply, freedom from unjust oppression, or
subordination: aright to be truly the author of one’'s own fate. By virtue of the
Thirteenth Amendment, we unambiguously enjoy aright not to be enslaved. But
itisnot at all clear that the Fourteenth confers upon us a correativeright to the
kind of liberty Berlin understood as the self-mastery that is slavery’ s opposite.

And, given that it is not clear whether such an abstract sphere of liberty is
protected in principle, or what its content might be, it isnot surprising that every
more specific attempt to implement such a “liberty interest” has aso been
plagued with uncertainty. Rather, Supreme Court authority in the liberty cases
tells us little more than how each temporal Court views each contested liberty.
As aresult, even the status of the particular liberties on which the Court has
spoken remain unclear. Thus, to take some examples of negative liberty, it is
simply unclear that either the language or history of the due process clause of the
Fourteenth Amendment, or for that matter of the Constitution taken asawhole,
can fairly be read as conferring upon the individual the “liberty,” for example,
to freely contract to work for more than a certain number of hours or for less
than a certain wage, free of the interference of state laws limiting thisright. In
thefirst few decades of this century, the Lochner Court* said it did, but that view
has since then been firmly and repeatedly renounced.’ It is al so unclear whether
parents have the liberty to send their children to a private school where
instruction isin alanguage other than English, contrary to a state law requiring
English-only education. The Court in Meyersv. Nebraska® said they do, and that
result apparently still stands.

J.S. Mill, “On Liberty” in Utilitarianism, On Liberty, and Considerations on

Representative Government (London: J.M. Dent & Sons, 1972) 65.

3 Supranotel at 131-44.

4 InLochner v. New York, 198 U.S. 45 (1905) the Supreme Court held that a state statute
limiting the number of hours worked by bakers violates the guarantee of liberty in the
Fourteenth Amendment. Between 1905 and 1937, the Court invalidated a large number
of state and Congressional enactments under a similar reading of the due process clause
of the Fourteenth Amendment.

5  SeeWest Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937).

6 262 U.S. 390 (1923).
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It is unclear whether the clause confers upon the individual the “liberty” to
engage in sodomitic sex acts, unburdened by state anti-sodomy laws
criminalizing such behaviour, or aright to marry someone of the same sex free
of laws forbidding such unions. The Rehnquist Court in Bowers v. Hardwick’
said no to the first question and has not spoken to the second, but the result in
Bowers may have been implicitly overturned in the Romer® case, in which the
Court found some constitutional protection for gay and lesbian citizens in the
egual protection clause of the Fourteenth Amendment. It isalso not clear, from
the text or history, whether the individua enjoys the “liberty” to marry
polygamously, in the face of laws and even state constitutions forbidding it, or
the “liberty” to engage in adultery, fornication or adult incest free of laws
criminalizing such conduct. No Court has ever held that she does. Similarly, it
isnot clear whether an individual has the freedom to use contraceptives or seek
an abortion, free of laws forbidding those interferences with reproduction, or a
right to kill herself with or without the aid of the doctor should she find herself
terminally ill and in unbearable pain, free of lawsforbidding suicide. The Court
revisits the abortion decision amost every term, but the law is still radically
uncertain. The best that can be said is that women do enjoy some right to an
abortion before viability, but it is no longer the case that that right is
“fundamental,” or that state laws restricting it are to be subject to “strict
scrutiny.”®

The Court hasrecently held that one state’ sban on physician-assisted suicide
was constitutional,*° thus casting some doubt on the existence of a so-called
“right to die,” but it fell far short of unambiguously affirming or denying the
existence of such aright. What the Court has never managed to do, however, is
to articulate an overarching rationale or principle for any of these so-called
“negative liberty” cases. As a consequence, even the results of many of the
decided cases are not terribly secure, and the meaning and scope of virtually all
of them is not clear. Again, after more than a hundred years of discourse, it
remainsradically uncertain, from either thetext or history or judicia precedent,
whether the Constitution, and more specifically the Fourteenth Amendment,
confersupon theindividual asphereof negativeliberty or freedomwithinwhich
he or she is free to form an autonomous life unimpeded by the substantive
constraints that may be imposed upon that life by the power of state law.

7 478 U.S. 186 (1986).

8 Romer v. Evans, 517 U.S. 620 (1996).

®  Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992).
10 washington v. Glucksberg, 521 U.S. 702 (1997).
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The status of claimsto “positive liberty” are, if anything, even less clear. It
isnot at all clear from either thetext or the history of the Fourteenth Amendment
that the individua has a right to be free of the oppressive burden of private
violence, even if that violence is unchecked, unregulated and undeterred by the
state. A fear of undeterred private violence may well leave the victimized
individual with substantially |ess positive freedom than he would have without
it — such an individual isfar less the “author of hisown fate” than onewho is
free or unimpeded by such threats. But there is surely no consensus — in fact
thereislittle more than awhisper of asuggestion from commentators— that the
individual enjoys, through the Fourteenth Amendment’ s guarantee of “liberty,”
theright to befree of such aburden. The Supreme Court, furthermore, has never
so held, and in fact hasrecently stated, albeit in dicta, very much to the contrary,
that there is no constitutional right to a police force.** There is similarly no
consensus — again, little more than the barest whisper on the part of
commentators, and absolutely no Supreme Court support — that the individual
has the right to be free of the threat of severe material deprivation, or the right
to full employment. Severe material deprivation, as well as chronic
unemployment, also interfere, and mightily, with the individual’ s enjoyment of
positive liberty; with his or her ability to master his own fate, to author hisown
destiny and to be aslaveto no one. But thereislittle support from commentators
and virtually no support from this Court or any prior that the Constitution,
through the due process clause, protects the individual “positive liberty” to be
free of such burdens.

Moregenerally, itisnot at all clear that theindividual enjoyswhat could best
be construed as a constitutionally bestowed right to be positively free of the
oppressive or subordinating actions of private actors, whether they be
exploitative employers who refuse to pay a living wage, racist hate groups
burning crosses, or abusive spouses, and regardless of whether the resulting
oppression comes to be so severe as to resemble the status of enslavement.
Again, commentators have only rarely suggested that such an interpretation of
the Constitution might be afair one, and the Court has held, in a solid line of
cases dating from the reconstruction era,*? squarely against it: the Constitution
speaks only to the actions of states and state actors, and neither to the actions of
private parties nor to the inaction of statesin their failure to respond to those
private acts.

11 DeShaney v. Winnebago County Department of Social Services, 489 U.S. 189, 196-97
(1989).
2 The Civil Rights Cases, 109 U.S. 3 (1883).
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This alone presents a puzzle. Why has there been so little clear guidance by
the Court, and so little by way of suggestion from commentators, on the meaning
of the liberty clause of the Fourteenth Amendment as a means of protecting
either the negative or positive liberty of individuals against acts of oppression
from others, whether the “ others’ be states or other entities? To bring the issue
quickly into focus, the equal protection clause of the Fourteenth Amendment —
whoselanguageisat | east as opaque astheliberty clause— hasbeen thevehicle
for dramatic transformations of American culture and the subject of countless
interpretative exercises by commentators, many of them radically utopian.** The
liberty clause, by contrast, hasyielded little fruit. In asociety so unambiguously
and overwhelmingly committed, at the rhetorical level, to “liberty,” and so
seemingly hostile, for most of its history, to claims of “equality,” this seems,
simply, odd. The clause that expressly guarantees liberty has provided precious
little of it, beyond guarantees of process. Nor has it served well as aspiration:
neither commentators nor political activists have made much rhetorical use of
it toward the end of expanding our popular understanding of theliberty to which
we are entitled.

To be sure, and as suggested above, the Supreme Court has, from time to
time in our history, used the “due process’ guarantee of the Fourteenth
Amendment to protect asphereof “liberty” that goesbeyond the mere protection
of procedural rights. It usesit today aswell, primarily to protect the “liberty” of
men and women to use contraception, and of women to obtain previability
abortions free of the criminalization of such procedures by states. That history,
however, far from providing either a starting point of analysis for greater
elaboration of the underlying norm, or even inspiration for its future
development, provides at least part of the explanation for the lack of it. The
history of the Court’ s use of the due process clause toward the end of protecting
so-called “substantive” liberty is a profoundly ignoble one, and that fact alone
may act as a serious drag on contemporary development of the doctrine.

¥ p. Williams, The Alchemy of Race and Rights (Cambridge, MA: Harvard University

Press, 1991); C. MacKinnon, “Reflections on Sex Equality under Law” (1991) 100
YalelL.J. 1281; O. Fiss, “Essays Commemorating the One Hundredth Anniversary of
the Harvard Law Review: Why the State?” (1987) 100 Harv. L. Rev. 781; R. Colker,
“Anti-subordination Above All: Sex, Race, and Equal Protection” (1986) 61 N.Y.U.L.
Rev. 1003.
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First, in the middle of the nineteenth century a slaveholder in the infamous
Dred Scott case™ essentially argued, and successfully, that the anal ogous Fifth
Amendment “due process clause” protected his property interest in slaves and
his liberty to own them, free of interference by the national government. Civil
war was the consequence of this earliest invocation by the Supreme Court of an
individual’s constitutionally protected “liberty” against laws which seemingly
constrained it. More recently, in the first three decades of the past century, the
Court accepted the argument of employers and propertied classes that the
Fourteenth Amendment’s due process clause protected the individua’s
substantive “liberty” to freely contract for labour unburdened by redistributive
or paternalistic state or national legislation that limited it.™ Thus, it was
individual freedom or liberty, protected by the Fourteenth Amendment, that
served as the vehicle during the first three decades of the past century for the
constitutional voidance of scores of legislative attempts by both states and
Congress to ameliorate the harshness of markets in times of severe economic
distress. That use of the “substantive due process’ clause as well is now
universally renounced. The Dred Scott decision, of course, was overturned by a
war, and the Lochner case and its progeny by aseries of judicial decisionsinthe
late 1930s and 1940s, but both Dred Scott and the Lochner eraleft their mark.
Any contemporary attempt to breathe life into the “substantive due process’
clause of the Fourteenth Amendment, or even into the very idea that the
Fourteenth Amendment should protect somedegreeof individual liberty against
pernicious legidation, is heavily burdened by this historical record: the two
clearest examples of attempts by the Court to do precisely that constituted
unambiguous moral monstrosities. Both in Dred Scott and in Lochner the Court
protected the substantive negativeliberty of “individuals’ — inthefirst case, the
negative liberty to own slaves and in the second the negative liberty to contract
— and in both cases the Court wreaked havoc upon the nation by so doing.

In modern times, as noted, the Court has*revived” the due process clause of
the Fourteenth Amendment from the supposed beating it took during the retreat
from Lochner, and has employed it once again toward the end of protecting
liberty: thistime, not the liberty of employers and employeesto contract free of
paternalistic and redistributive legislation constraining it but the individua
liberty of men and women to use birth control,*® and of individual women to

14 Dred Scott v. Sandford, 60 U.S. 393 (1857).
5 |ochner v. New York, 198 U.S. 45 (1905).
6 Griswold v. Connecticut, 381 U.S. 479 (1965).
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procure abortions free of “moralistic” legislation forbidding those sales.!” This
modern “revival” of substantive due process toward the end of protecting
“personal” rather than*economic” liberty, however, hasdonelittletorehabilitate
the concept of “liberty,” or our understanding of its relation to other
constitutional goals. Rather, the protection of abortion and contraceptive use
through the due process clause has proven to be extraordinarily controversia,
and left the Court open to the charge of hypocrisy: why isit, after all, that the
“liberty” to procure an abortion is to be protected, but the “liberty” to work for
less than the minimum wage not only unprotected but vilified?

In part, of course, the controversy over Roe v. Wade and its progeny is
entirely afunction of the nature of the abortion debateitself: for some, abortion
isacornerstone of individual freedom and women’ sequality, but for othersitis
the unjustified destruction of human life. Given that fact, decisionmaking
surrounding abortion at any level — theindividual’ sdecision to procure one, the
locality’ s attempt to regulate it, the state’ sattempt to criminalize it, Congress's
attempt to provide funding for it or its adamant refusal to do so, and the Court’s
attempt to constitutionally protect it — is guaranteed to prove divisive. But at
least in equal measure, the contemporary debate within legal circles about the
protection of theright to obtain an abortion established by Roev. Wade and then
redefined in Casey, isadebate over the wisdom of protecting individual liberty
— no matter what its content — through the due process clause of the
Fourteenth Amendment. Simply put, if the Lochner reasoning was so
abominable, it’snot clear how Roe can be so right. Again, neither Lochner, nor
its repudiation, nor Roe, rest on a clear and clearly stated principle of
constitutional law. It remains simply unclear — asamatter of text, of history, or
for that matter of political theory — whether the Constitution does or should
protect a sphere of individual liberty, no matter how defined, and no matter
whether it does or doesn’t include a right to obtain an abortion, against state
encroachment. To the extent that the debates surrounding Roe and Casey can be
traced to underlying debates regarding the scope of the Fourteenth Amendment,
thenitisfair to say that the so-called “ abortion wars’ have been fuelled by two
seemingly unrelated open questions of constitutional jurisprudence: whether
thereis any protected sphere of individual liberty, and how we should go about
defining its content.

17 Roev. Wade, 410 U.S. 113 (1973).
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Inthe sectionsbelow, | will take up various attemptsto define the content of
the liberty protected by the Fourteenth Amendment. But first, one must ask the
more basic question, and that is whether there is any such protected sphere.
Justice O’ Connor, speaking for adivided Court in Planned Parenthood v. Casey,
stated unequivocally that the answer isyes: the Supreme Court, she argued, has
never read the liberty phrase of the due process clause as having no substantive
content.*® Therefore, sheconcluded, theonly fair question goestoitscontent, not
its existence. Nevertheless, O’ Connor J., and the Court, might be wrong. There
are sound reasons, some grounded in constitutional methodology, others in
political theory and others simply in politics, for resisting O’ Connor J.’s
conclusion, and it'sworth at least enumerating what those reasons might be.

Il. IS LIBERTY CONSTITUTIONALLY PROTECTED BY THE
FOURTEENTH AMENDMENT?

First, the grammar and language of the text seem at best ambiguous with
regard to thegeneral claim that the Constitution protectsindividual liberty, if not
hostile to such an outcome. The Fourteenth Amendment by its language
unambiguously precludes the state from depriving someone of their liberty
without due process of law, but simply does not explicitly provide for any more
absolute right. And, as countless commentators have pointed out,™ the text is
utterly devoid of referenceto any of the more particular liberties that have been
urged under the general concept: there is no mention anywhere in the
Constitution of thetrimestersof apregnancy, thepoint of viability, contraceptive
devices, sodomitic acts, assisted suicide, home- or private-schooling, or yellow
dog contracts. The history of the passage of the Amendment as well, at least
according to thecommentatorsthat haveinvestigated it, yieldssurprisingly little
— again, to draw a contrast, there is much less documentation of what the
reconstzroucti on congressintended, thanisthe caseregarding the equal protection
clause.

8 planned Parenthood of Southeastern Pennsylvaniav. Casey, 505 U.S. 833, 834 (1992).
¥ J Hart Ely, “The Wages of Crying Wolf: A Comment on Roev. Wade” (1973) 82 Yale
L.J. 920; R. Bork, The Tempting of America: The Political Seduction of the Law (New
Y ork: Free Press, 1990) 111-17.

For an attempt to provide arobust interpretation of arelatively meagre historical record,
see C. Sunstein, The Partial Constitution (Cambridge, MA: Harvard University Press,
1995).
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But perhaps most important, the precedential history of the clause, as
suggested above, is disheartening. Surely, if the history of Dred Scott and
Lochner teach us anything at al, it is that at least two out of three of the
historical attempts by the Court to carve out such asphere have been spectacul ar
moral disasters(thethird, of course, beingthemodern reproductiverightscases),
and furthermore, disasters of a particular sort: individual liberty, judicialy
defined by unel ected, nonrepresentativejudgesdrawn fromtheelite classes, was
won through the exploitation first of slaves and then workers, and through the
process of invalidating democratically drawn legislation designed to ease or
eliminate those oppressions. Dred Scott and Lochner both present the unseemly
and grotesque picture of unelected judges protecting economic privilege by
ruling legislation passed by the somewhat more representative branches
unconstitutional — legislation that in both cases was aimed at alleviating the
plight of subordinate classes.

Thus, it is not only advocates of judicial restraint who have urged that the
Court should refrain from aggressively or ambitiously reading into the
Fourteenth Amendment adollop of individual liberty. Leftists and progressives
have aso expressed concern, and even aarm, at the prospect of doing so.
Individual liberty does, at least much of the time, seem to come with a cost:
sometimes to equality, sometimes to community and sometimes simply to
civility. Theindividua’s*“liberty,” after all, isvirtually by definition the liberty
to exercise, exploit or exert one' sown forces— one’' s own advantages — upon
the social and natural world, with thefully intended and invariable consequence
being that that exertion will befelt by theworldinan“unequal” way. Otherwise,
it will hardly bear the mark of on€’ sindividual effort. The consequence of this
freeing of individual exertion, energy and advantage is, oftentimes, a serious
threat toegalitariangoals. Thecelebrated “ liberty” of thepowerful, economically
advantaged individual, for example, is at times nothing but the liberty to amass
wealth through the concentrated, unimpeded and unregulated acquisition of
surplus labour value. The liberty of even the economically disempowered but
racially or sexualy privileged individual may mean little more than the liberty
to express hate through symbolic or real acts of violence, or the liberty to profit
through the pornographing or prostituting of women’s bodies.

The other side of the coin is equaly troubling: the “liberty” of the less-
powerful, less-advantaged individual is at least on occasion nothing but the
obfuscating and | egitimating freedom to parti cipate consensually in practicesthat
clearly harm her, while profiting others: the liberty to prostitute oneself, to sign
a yellow dog contract or to sell one’'s reproductive services as a “ surrogate’
mother. These“liberties’ of the weak to freely engage in their own exploitation
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might be best understood asexampl es of what Professor Coreahas provocatively
called“junk liberty”: suchliberty being to thereal thing what junk food isto real
nutrition.?* The conclusion to be drawn from progressive suspicion is clear
enough, and is simply aword of caution: constitutionalizing individual liberty,
particularly in alegal and social culture that refuses to “ constitutionalize” any
but a forma entitlement to equality, runs the serious risk of skewing our
fundamental political and moral commitmentsinaseriously regressivedirection.

On the other hand, it seems to many — particularly to liberals and
libertarians— almost inconceivabl ethat the United States Constitution doesnot
in some way protect individual liberty against unreasonable or overly intrusive
state and national lawmaking. For thisgroup — which today includesamajority
of the Supreme Court — protection of some measure of at |east negative liberty
islogically mandated by the structure of the Constitution, and by the moral and
political truthsonwhichit rests. How could the Constitution possibly not protect
self-regarding actsthat do no discernible harm to others? The question seemsto
answer itself. We protect speech and thought, all toward the end of widening the
sphere of individual autonomy; there simply is no principled distinction, in this
context, between speech-acts and other actsthat are of equal consequenceto the
individual and his self-definition, and of equal irrelevance to the legitimate
interests of others. Furthermore, that the constitutional text speaks only
ambiguously of the general right, and is silent on its more specific entailments,
says nothing: the Constitution does not make explicit reference to exclusionary
rules, to three-part “Lemon” testsregarding Church and State claims,? to “ strict
scrutiny,” rational basis or intermediate review regarding equal protection
claims. Theword “equality,” after all, unlike the word “liberty,” does not even
appear in the Constitution. That articulation of a liberty-based jurisprudence
requires of the Court that it actively probe the moral and political implications
of our commitment to an amorphous concept doesnot count agai nst the necessity
or desirability of the enterprise. Nor does it differentiate it from any other field
of constitutional jurisprudence.

To this group, the progressive and leftist objections to the project of
constitutionalizing liberty count for even less. For libertarian defenders of
liberty, of course, thetension betweenindividualist and egalitarian goalsisaplus

2L G. Corea, “Junk Liberty” in D. Kelly Weisberg, ed., Applications of Feminist Legal

Theory to Women’s Lives: Sex, Violence, Work and Reproduction (Philadelphia:
Temple University Press, 1996) 1112 at 1112-14.
2 Lemon v. Kurtzman, 403 U.S. 602 (1971).
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rather than a minus: that constitutionalizing liberty might come at the cost of
gainsin substantive equality is not something to worry over, it is something to
expect and even value. Liberty just isinegadlitarian, and acommitment to oneis
acommitment to the other. For other and more liberal (rather than libertarian)
defendersof liberty, theapparent tension or conflict between liberty and equality
is, first of all, by no means necessary and might be more apparent than real. If
understood as a guarantee of positive liberty, of course, the tension disappears
altogether: positive liberty is as conducive to equality as negative liberty is
hostile. But even if limited to negative liberties, the rel ation between liberty and
equality is not necessarily the one-way street atoo-quick reading of our history
might suggest: protection of individual liberty should, in general, protect attacks
on the citadel of privilege no less than the privilege itself. A protection of
negative liberty should, for example, protect the actsaswell asthe speech of the
labour organizer no less than the contractual act and speech of the employer. It
should protect the anarchist, agitator, organizer and social critic no lessthan the
media mogul. It should protect the drop-out no less than the successful
entrepreneur.

Butinanother sense, againfromaliberal perspective, progressive objections
to liberty are as oddly beside the point as are economic-conservative and
libertarian celebrations of it. Liberty, at least for some liberals, should best be
understood as a political ideal in service of neither regressive nor progressive
economicends. At least for some, the protection of or guarantee of liberty should
bein service of, in essence, a sphere of anarchy: a sphere of creative chaos —
neither egalitarian nor hierarchic— within an otherwisestructured constitutional
order. What aconstitutional right of individual liberty would protect, ideally and
initsessence, would be neither therights of privilege nor theforces of progress,
but the powers of nonconformity. On this vision, it is the true, hard-core,
eccentric nonconformist — the Timothy Learies, the Noam Chomskys, the
AdrienneRiches, the Gordon Liddys, the Camille Paglias, theM argaret Sangers,
the Ken Keseys, the Molly Ivenses — and not the business tycoon or the labour
organizer, who should be the beneficiary of an expansive conception of
substantiveliberty, and the character toward whom the promise of liberty should
be aimed. On this vision, again, whether such protection serves progressive or
regressive ends is not wholly irrelevant, perhaps, but nor should it be
determinative of the scope of that protected sphere, and certainly not of its
existence.
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On the other hand, there is no necessary reason to think that an anarchic
understanding of liberty would serve regressive ends, and some reason to think
it would not: if it is the nonconformist, rather than the enterprising business
tycoon, who is going to be the rea beneficiary of an expansive, libera
understanding of liberty, that nonconformist — theman who choosesasame-sex
partner in marriage, the woman who chooses to control rather than to acquiesce
in her natural reproductive cycles, or the dying patient who choosesto acquiesce
inanatural order rather than be lured by the fal se promise of empowerment and
control offered by medical interventions — is, after al, at least as likely to
express a meaningful challenge to the status quo, as to legitimize through his
individualistic inclinations a world which does little but relentlessly reward
aggression against othersin the guise of liberty, and maybe more so. At any rate,
the quintessential promiseof liberty, for theliberd, iscertainly not theliberty to
exploit the weakness of others, or excel in various markets, any morethanitis
to organize the weak against the strong. It is, rather, quintessentialy the liberty
to dissent: to live one's life in defiance or disregard of the socially mandated
order of things, whether that defiance or disregard is prompted by eccentricity,
genius, obstinacy or sociopathol ogy, and whether it promisesanimproved order,
aregression or nothing but ameasure of chaos. It istoward the protection of that
potential for chaos that the liberal hopes to pit constitutional guarantees.

. THE CONTENT OF LIBERTY

If we assume arguendo that the Fourteenth Amendment provides some
protection of individual liberty beyond a guarantee of due process, of what does
that liberty consist? One candiscern, | think, at least four quite different answers
to that question, reflecting four contrasting political and moral orientations
toward constitutional law. Two of those four, and the first two | shall discuss,
constitutethe polesof internal constitutional discourse: they can befound within
the case-law aswell aswithin constitutional commentary. The second two | will
discuss comefrom outsidetraditional constitutional canonical sources, but have
nonetheless played arole in the development of constitutional principles.

A. Traditionalism

Thefirst possible response, ardently argued by Scalia J. and somewhat less
fervently by Rehnquist C.J., is that the substantive due process clause protects,
if anything, the liberty of the individual to engage in practices sanctified by
historical, cultura traditions, that might from time to time be challenged by
pernicious, ill-conceived, mendacious, envy-driven or simply precipitousif not
promiscuous legislative whims of the elected representative branches. The
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Constitutioninitsentirety, and the due process clause specifically, aims, onthis
view, to conserve socia tradition against democratic change. The liberty the
individual has that is worth protecting against democracy, then, is smply the
“liberty” to engage in these traditions. Justice Scalia first articulated this
understanding of due processin afootnotein Michael H. v. Gerald D.,® acase
in which a biological father had unsuccessfully sought to assert a due process
liberty interest in hisrelationship with his biological son, against the force of a
state law that conclusively presumed the paternity of the marital husband at the
timeof thechild’ sbirth against all subsequent challengers. Indenyingtheclaim,
Scalia J. explained that as there was no tradition of protecting such biological
familial relationships, and indeed agood deal of tradition ontheother side, there
was no “liberty” of theindividua’sthat could or should be protected. In along
footnote, he elaborated on his reasoning:

[In deciding whether a practice is a protected liberty] [w]e refer to the most specific level
at which arelevant tradition protecting, or denying protection to, the asserted right can be
identified. If ... there were no societal tradition, either way, regarding the rights of the
natural father of achild adulterously conceived, wewould have to consult, and (if possible)
reason from, the traditions regarding natural fathersin general. But there is such a more
specific tradition, and it unqualifiedly denies protection to such a parent ... Because ...
general traditions provide such imprecise guidance, they permit judges to dictate rather
than discern the society’ s views. ... Although assuredly having the virtue (if it be that) of
leaving judgesfreeto decide asthey think best when the unanticipated occurs, arule of law
that binds neither by text nor by any particular, identifiabletraditionisno rule of law at all.

What “tradition,” and what individual liberty to engageinit, might meet such
atest? And what conceivable tradition, and individual liberty to engage in it,
might ever be threatened by legislation, that does, after all, as Brennan J.
complained,? typically restate and bolster, rather than buck, societal tradition?
Isthere any specific, particular tradition that might on occasion be so threatened
by legidlation, that the Court would bejustified, on ScaliaJ.’ scriteria, invoiding
legislation so as to protect the tradition? The obvious contender is simply the
traditional nuclear family, and thecluster of practices, rites, ritualsand privileges
it embraces. Consider, for example, this admittedly far-fetched hypothetical: a
state legislature, in a fit of whimsy, political correctness or religion-baiting,
momentarily losesits collectivegood sense and passesalaw outlawing theentire
institution, or at least removing the state from its operations. Clearly, the then
threatened “tradition” of state-sanctioned marriage, on Scalia J.’s test, might

3 491 U.S. 110 (1989).
% |bid. at 127-28, n. 6.
% |bid. at 137-41.
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bestow upon individuals who wish to participate in it a “liberty” worth
protecting, constitutionally, against this ill-conceived legislative assault.
Whatever might be the case regarding other “traditions’ of our collective past,
if any are to receive constitutional protection against legislative change or
abolishment, surely this tradition is one that should.?® The family, after all, is
older than the state, is arguably more basic to civic society and in this
hypothetical state is more embattled. Should a state join those cultural forces
trying to weaken it, surely an entirely proper role of the Constitution, and of the
unelected judges who are charged with the duty of upholding it, isto protect it
and the liberty of individuals to engage in it against such challenges.

Whatever might be the merits of this traditionalist approach to the content
of substantive due process, the Court itself has only fitfully adhered to it and,
outside the context of marriage and family, never unambiguously embraced it.
Oddly, Scalia J., its firmest advocate, declined a recent opportunity to endorse
and expand upon it. In Romer,* after al, the citizens of Colorado voted to use
their state Constitution to state explicitly what isonly implicitly guaranteed, on
thisview, in the federal Constitution: that the traditional, nuclear, heterosexual
family needs protection against democratically approved ordinances that
effectively weaken the tradition by sanctioning radically divergent alternatives
to it. On atraditionalist approach to the Constitution, and to liberty, not only
should “ Amendment Two” have been found to not violate federal constitutional
norms, but on the contrary it should have been applauded for doing explicitly
what thefederal government doesonly implicitly: aligning the Constitution, and
theideaof constitutionalism with abel eaguered tradition against precipitousand
ill-thought change. Justice Scalia, however, certainly the most forceful
spokesperson for a traditionalist approach to liberty, did not defend the
Amendment on this ground; he instead argued far more conventionally that the
Amendment was constitutionally permissible (rather than laudatory), and onthe
utterly conventional and nontraditionalist groundsthat to state otherwisewould
constitute a departure from norms of neutrality. Perhaps not too much can be
read into this pregnant negative: because of the odd way in which the question
arose, the casedid not, after al, directly pose the question whether an individual
has a congtitutionally protected liberty to the preservation of the traditional
nuclear family. Nevertheless, that ScaliaJ.’s defence of the constitutionality of
the Coloradan constitutional amendment made no reference to his own
traditionalist conception of constitutionalism is at least worthy of mention.

% see generally Zablocki v. Redhail, 434 U.S. 374 (1978).
2 517 U.S. 620 (1996).
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Should the Court ever embrace atraditionalist approach to the due process
clause of the Fourteenth Amendment, however, the Romer case as well asthe
“Preservation of Marriage Act” passed by Congress make vividly clear what at
least some of the problems with such an approach might be. First, of course, a
traditionalist reading renders the clause almost a dead letter — which may of
course be a fully intended result. Neither state legislatures nor Congress are
particularly hell-bent onthedestruction of time-honoured traditions; for themost
part, laws do indeed reflect and enforce rather than defy tradition. To
characterize“liberty” asconsisting of theindividual freedomto behaveinahide-
bound traditional way in the face of legidlative encouragement to behave non-
traditionally is not only perverse, but generally pointless. Whatever it is that
induces in us an inclination toward conformity, it seems to be shared in large
measure with whatever it isthat drives legislation. And neither force seems to
have much to do with what we have cometo call liberty.

But second, if theinclination to define and confine the due process clause by
referenceto “tradition” isdriven by an urge to render the meaning of the clause
definite — and to thereby hem in the discretion of the federa judiciary — its
proponents would undoubtedly be disappointed should such a reading ever
prevail. Justice Scalia sadamant insistenceto thecontrary in hisdissent in Casey
notwithstanding, “traditions” arenot “facts” — or at |east, they areno morefacts
than are the liberal, idea principles of autonomy to which the conservative
Justice wishes to contrast them. The marriage and gay rights cases demonstrate
the point. No legidature is going to do something so bizarre as to revoke
wholesale the privilege to marry. But a legislature well might expand the
privilege of marriage so that it also covers individuals who want to marry
someone of the same sex. Another might someday wish to expand it so that it
coversindividual swho want to marry more than one person at atime, or expand
it so that it covers individuals below the present age of consent. In all of these
cases, whether the legislation in question destroys, strengthens or is utterly
neutral toward the “tradition of marriage” is an entirely contingent, and
contestablequestion: it obviously dependsupon how we definethetradition, and
it just as obviously won’t do to define the tradition by reference to extant law
when thelaw isintransition. Whether gay marriage is hostile to the tradition of
marriage depends upon whether heterosexual couplingisnecessarytoitorisn't;
whether loving, committed intimacy is the central point of marriage or isn't;
whether consensual contracting is at its heart or isn’t; or whether the nuclear
family with dual parenting by biologically connected parentsis central to it or
isn’t. None of theseare obviously correct or incorrect accounts of the“tradition”
of marriage. Before we can decide whether or not our liberty to participate in
traditions has been threatened by some | egidative encroachment, we must have
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some sense of what thosetraditionsare. That is not going to be an easy task, and
it will certainly prove no more“definite” aninquiry than the so-deplored, open-
ended inquiriesinto our “principles’ that it isintended to replace.

B. Precedent

Thesecond possibleway to definethecontent of our liberty protected agai nst
legislative encroachment might be called “precedential” or “principled,” to
distinguish it from the traditionalist account described above. On this account,
embraced most explicitly by Brennan J., but with its most recent defence that of
O’ Connor J.’sopinion for the Court in Casey,? the liberty protected by the due
process clause is the liberty to engage in those modes of conduct analogous to
practicesthat the Court has, in prior and not-yet-overturned case-law, explicitly
protected. This account, like the traditionalist, gives not so much an answer to
the question “what liberties are to be protected,” but instead, a roadmap to
answering the question. Instead of pointing toward societal tradition, however,
the interpreter is pointed toward judicial precedent. If behaviour can be
anaogized to behaviour already protected by precedent, then one has aliberty
to engagein it free of state interference.

Thus, to take some exampl es, to decide, asthe Warren Court had to, whether
a married couple has the right to take birth control in the face of state laws
criminalizing such apractice, the Court had to decide whether that practice was
or wasn’t sufficiently similar to earlier practicesregarding home and hearth that
had already received protection, such as the decision to home-school one's
children, or to decide in what language one's children should be taught. The
Courtin Griswol d® decidedit was sufficiently similar and accordingly struck the
law. To decide whether an individual has the right to contraception, the Court
next had to decide whether that decision was or wasn'’t sufficiently similar to the
now-protected practice of contraception use by married couples. It decided it
was.* Severa years later, to decide whether awoman has the right to obtain an
abortion, the Berger Court had to decide whether that practice was or wasn’t
sufficiently similar to the practiceof using contraception.® (Itis.) A decadelater,
to decide whether an individual has the right to engage in sodomitic sex actsin
the face of state laws criminalizing such conduct, the Rehnquist Court had to

% 505 U.S. 833, 848 (1992).

2 381 U.S. 479 (1965).

% Eisenstadt v. Baird, 405 U.S. 438 (1972).
81 supranote 17.
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decide whether that practice was or wasn'’t sufficiently similar to the practice of
using contraceptions or procuring abortions. (It isn’t.)* To decide whether an
individua has the right to marry someone of a different race, the Court had to
decide whether such a practice is sufficiently similar to earlier protected
practices. (Itis.) To decidewhether anindividual hastheright to marry someone
of the same sex or to commit suicide with the assistance of a physician, the
Court will someday have to decide likewise.

There are many difficulties with this precedential approach to liberty, even
if weleave asideits obvious and much commented upon indeterminacy, not the
least of which isthat, as ScaliaJ. rightly complained in his masterful dissent in
Casey, it does indeed smack of real politik.** The liberty of the individual, on
this understanding, is defined by reference to the past political successes of the
Court — not by referencetoideals, theframers’' intent and societal traditions, all
of which seem like more solid foundations upon which to rest decisions
invalidating democratically derived legidlative results. This seems neither
reasoned, rational nor principled. It resembles more than anything the “follow
theleader” mentality of the common law courts so derided by Justice Holmes:*
surely, as he thought, there must be a better reason to follow arule of law than
that it was so laid down during the reign of Henry 1V or Earl Warren. And
surely, there must be a better reason to protect women’s access to abortion
services, protect the liberty of the dying or allow men and women to marry
partners of the same sex than that those practices resemble practices protected
by earlier courts. If there’ snot, we do indeed need to rethink the liberty at stake.

Second, the precedential approach to the content of liberty forces upon the
advocate what | have el sewhere called a“ discourse of sameness’* that carries
avery real danger of false generality. In the quest to render thelitigated practice
aprotected “liberty,” the advocate, and then the Court, must stressthe similarity
of that practice to a past practice — and in so doing will often elide very rea
differences. Virtually all of the casesinthe so-called modern due processrevival
illustrate the point. The practice of taking birth control, for example, isabout as
different asthe practice of decidingto send one’s children to private schools, or
teach them in alanguage other than English, astwo practices can be. Protecting

32 Bowersv. Hardwick, 478 U.S. 186 (1986).

% 505 U.S. 833, 998 (Scalia J., dissenting).

% 0O.W.Holmes, “The Path of the Law” quoted in M. Lerner, ed., The Mind and Faith of
Justice Holmes (Boston: Little, Brown, 1943) 83.

R. West, “Integrity and Universality: A Comment on Ronald Dworkin’s Freedom’s
Law” (1997) 65 Fordham L. Rev. 1313.
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the decisions of the parentsregarding their children’ s education aimsto protect,
insulate and thereby strengthen the parent-child family unit. By contrast, it is
amost oxymoronic to suggest that protecting the decision of even married
couples, but surely of single individuals, to have sex free of reproductive
consequences aims to strengthen the family. Infact, it isfair to characterize the
entire societal revolution sparked by technological advancesin birth control as
aimed at severing, rather than strengtheni ng the connection between heterosexual
practicesand familial responsibilitiesand ties. Thedecisionto use birth control,
for many, isthe very antithesis of the sort of decision the Court characterized as
paradigmatic to both practices: the decision to participate in family life in a
carefully deliberated, responsible fashion. The decision of the individual to
contracept nonmarital intercourse, perhaps not for all but certainly for many, is
driven by a desire to maximize, not minimize, the distance between sexual
activity and family life. The claimsto the contrary in Griswold and Eisenstadt
— that the decision to use birth control is more like than unlike the decisions of
parents regarding their children’s education — particularly given our current
understanding of the “sexual revolution” of the 1960s, just seem flatly bizarre.

Let me take the question of gay marriage as afina example. Although this
has not yet crystalized into a liberty-based constitutional challenge, it is easy
enough to see how the argument might proceed: just as, as was unsuccessfully
argued in Bowers, gay sex is enough “like” straight sex such that the criminal
prohibition of the former should be regarded as unconstitutional, so gay
marriage, one might argue, is enough “like” traditional marriage so as to bring
the former practice under the umbrellaof a protected liberty. In other words, the
argument that theindividual’ sliberty to engagein sodomitic acts, or to enter into
amarriage with a partner of the same sex, ought be constitutionally protected
requires, on this understanding of due process, that there be in effect no salient
difference, and many significant points of similarity, between gay and straight
sex and between gay and heterosexual marriage. It may well be, of course, that
there are many similarities. But it is also true that there are salient differences.
My critical point here is simply that the “discourse of sameness’ that a
precedential approach to liberty requires, either diverts us from the work of
exploringthosedifferencesand their meaning, or worse, inclinesusto deny their
reality.
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Some of those differences, of course, the advocate of gay marriage may be
inclined to deny or mute for purely strategic or political reasons. But others are
differenceswe should be celebrating, or at least, differences we should explore.
Let me just mention two. First, as | have argued at some length elsewhere, and
will only mention here, lesbian and gay marriage, as an institution, would be
entirely free of the crippling history of mandatory, nonconsensua “marital rape”
that has for most of our history made heterosexual marriage a barrier to, rather
than a safe haven for, women's autonomy and equality.* Lesbians and gays
entering marriage would not enter it with the expectation that one partner has a
legal entitlement to the sexua services of the other regardless of the other’s
desires, and hence would not enter it with the expectation of dominance and
submission that still define, for many, the contemporary reality, as well as the
sorry history, of our heterosexual marital institutions.

Second, leshian and gay marriage would have at its heart, as conservatives
tirelessly remind us, sexual and affective acts which are through and through
non-reproductive. The mora and social consequences of this difference are of
course open to question, including whether are not there would be any of any
import. But it is a question we ought to leave open, and not close by the
guestion-begging route of asserting a natural sameness where there is not one,
particularly where, as here, the particular difference is one that might bring a
moral improvement, rather than detriment, to our public lives. The non-
reproductive sexual act, at its best, when engaged in by partnersin acommitted
and loving relationship is an affective and deeply moral gesture of caring, and
whenitisdirected toward someonewithwhom onewill never pool one’ sgenetic
endowments, and precisely because it is not potentially reproductive, it is,
arguably, aless sdlfish, rather than a more selfish, act. Were we to change our
conception of marriage so that it included, rather than excluded, couples whose
relationshipswere consummated by such intimate, loving and moral actsof care,
not only our institution of marriage but our understanding of the connection
between acts of care and relationships of commitment, between being thou- and
I-centred, between attending to another and replicating oneself in another, might
change and improve, as well. Let me stress. whether or not this moral
reorientation might happen is pure speculation. But adiscourse that commits us
solely and monotonously to stressing samenessand similaritieswill by definition
blind usto possibilities of growth — possibilities that might enhance our lives,
and which a frank and careful inquiry into the differences among us might
highlight.

% |bid. at 1229-30.
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C. Self-Regarding Conduct

Thethird possible meaning of theliberty protected by the due process clause
is unabashedly liberal, and can be drawn directly from Mill’ sfamous essay: the
individual is entitled to the liberty to act in any way he or she seesfit so long as
those actions cause no harm to others. It is never sufficient grounds for
prohibiting behaviour that the behaviour in question might harm the actor
himself. Nor isit sufficient grounds that the legislature or the public view the
behaviour in question as immoral. Should this understanding of liberty be
embraced by the Court, as Ronald Dworkin has urged,*” some of the more
difficult due process cases would be readily resolved: Bowers itself, from this
liberal, antipaternalistic perspective, appears to be unambiguously
unconstitutional, asdo various laws prohibiting doctor-assi sted suicide of dying
patients. Laws prohibiting gay marriage would have to be sustained, if at al,
solely onthegroundsof as-yet-unproven claimsabout thethreat of gay sex tothe
stability of the institution of marriage.

Whether or not paternalistic or moralistic legisationisjustifiedisavery old
guestion that 1 won't revisit here beyond just three quick and critica
observations. First, outside of the area of gay politics, the relevance of such a
limiting principle seems to be dwindling. There aren’t that many examples of
purely self-regarding conduct and, correl atively, therearen’ t that many examples
of unambiguously moralistic legislation that can't be justified by reference to
something other than purely moralistic arguments. Motorcycle helmet laws, for
example, are not really “paternalistic” in any but aformal sense; the reduction
in traffic fatality rates saves insurance premium payers as well as taxpayers
substantial dollars. Even the much maligned “war on drugs,” if it is foolish,
surely isn’t foolish because it targets self-regarding behaviour; as any relative,
friend or child of adrug addict knows, “recreational druguse” profoundly affects
both the user’ s intimate and farther-flung community.

% see R. Dworkin, “Liberty and Moralism” in Taking Rights Seriously (Bristol:

Duckworth, 1977) 240; and R. Dworkin, Freedom’s Law (Cambridge, MA: Harvard
University Press, 1996).
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Second, protecting even purely self-regarding but destructive behaviour by
reference to our now time-honoured “right to be left alone” and our smug if not
juvenileinsistence that we always know what’ s best for us, runs serious risks of
what the critical scholars have for some time now called “legitimation”
problems:® our right to engage in consensual, self-regarding behaviour free of
the paternalistic judgments of others tends to “legitimate” both in the actor’s
mind andin otherswhatever real harmsthose behavioursmay infact cause. That
we have anegative liberty right to prostitute ourselves, for example, free of the
paternalistic authority criminalizing that behaviour, may do little for the cause
of freedom but much toward the end of legitimizing the oppressions within
economic markets and sexual relations both: the consensual trade, by virtue of
itsconsensuality, doestend to mask or at least divert our attention from the quite
real harmsthose trades may be doing even the consenting partners, much lessthe
rest of us. Similarly that we are given aright to kill ourselves may in the end do
very little to further our freedom, but much to obfuscate our lack of aright to
health care.

And third, even within the arena of gay politics, it's not clear that what is
gained — theliberty to engagein self-regarding “ victimless’ conduct free of the
censorial voice of the community — isworth either what isimplicitly conceded
by it, or what islost, in opportunity costs. What is conceded, in this case, asin
all casesin which anegative liberty right is urged to engage in conduct judged
by the community as immoral, is, precisely, the immorality of the conduct.
Liberty rights are only needed, and only asserted, where the community
condemns the behaviour. The argument that we should be free to engage in the
conduct free of the condemnation does nothing to challenge the grounds for the
condemnation itself. Both that implicit concession, and the opportunity-cost it
implies — the opportunity to engage conservative arguments against
homosexuality on their own terms — ought give us pause.

The case against homosexuality, both by thoughtful conservatives and the
public, does not rest solely on the consequential harms, abstract or otherwise,
such behaviour occasions on the individua that engages in homosexual
practices. Thecaserests, rather, and morestarkly, on thebehaviour’ simmorality.
Immoral behaviour, if indulged, makesfor immoral people and immoral people

% D. Kennedy, “Legal Education as Training for Hierarchy” in D. Kairys, ed., The

Politics of Law: A Progressive Critique (New York: Basic Books, 1998) 54; R.
Gordon, “Unfreezing Legal Reality: Critical Approachesto Law” (1987) 15 Fla. St. U.
L. Rev. 195.
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makefor animmoral civic society. Thisvirtue-based argument isnot trivial, and
isnot onethat liberals can afford to dismiss; in fact in formit is quite sound. If
all adultstomorrow practiced widespread necrophilia, there may beno liberally
understood harms to anyone, but it's quite reasonable to think that as self-
regarding as this behaviour may be, there would nevertheless be a more than
discernable deterioration of the quality of our public and private moral livesand
hence of our lives generally understood. The conservative and public case
against homosexuality isparallel, and it needs to be addressed on its own terms.

The opportunity-cost of the negative-liberty argument for gay sex and gay
marriage, then, is simply the cost of the opportunity to argue for the essential
morality of theserelationships. Thisisnot an opportunity we can afford to pass
up, in part because the argument is not a terribly difficult one. Like all
committed intimate relationships (and arguably, as suggested above, in some
ways more so than heterosexual relationships), homosexual committed
relationships prompt each participant to care for another, which in turn models
an attitude of carefor others. Whether homosexuality resultsfrom an orientation
that isbiologically or socialy determined isof absol utely no consequencetothis
claim: a committed intimate relationship between caring partners — whether
same-sex or opposite-sex — isagood thing. It isagood way to live out an adult
life, and agood position for all of usfrom which to move from privateto public
daily life. That these unions do not produce children genetically tied to both
partners may be or may not be of much consequence: they do routinely produce
children genetically tied to one, and the labour investment of the second parent
produces a degree of stability at least comparable to that found in traditional
heterosexual homes. And, that the sexual coupling is not of a “reproductive
type,” as argued by the new natural lawyers,* may have religious significance,
but its secular consequence is either mysterious, ambiguousor nil. | don’t mean
to elaborate any of these contentions here. | only wish to point out that the
essentially libertarian argument for gay sex and marriage— that it harmsno one
other than the actors, that intervention is paternalistic and that moralism can’t
justify legislating against it — mutes them, and unfortunately so. These are not
hard argumentsto make, and may well find alarger and more receptive audience
than is commonly believed.

% J. Finnis, “Law, Morality, and ‘Sexual Orientation’” (1994) 69 Notre Dame L. Rev.
1049. Seealso R. George & G.Bradley, “Marriage and the Liberal Imagination” (1995)
84 Geo. L.J. 301; and H. Arkes, “Questions of Principles, Not Predictions: A Reply to
Macedo” (1995) 84 Geo. L.J. 321, both responding to S. M acedo, “Homosexuality and
the Conservative Mind” (1995) 84 Geo. L.J. 261.
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D. Positive Liberty

| want to elaborate in abit more detail on one final possible understanding
of the content of the liberty protected by the due process clause, and that isthat
what the clause protects is the individual’s so-called “positive” liberty to self-
mastery. Although agrammatically permissibleinterpretation of the phrase, the
notion that the Fourteenth Amendment might be centrally concerned with
positive liberty — aone of the four positions discussed in this piece — has
received virtualy no support from the Supreme Court, and ailmost none from
commentators. Not only conservatives and liberals, but for the most part
progressive commentatorsaswell, widely assumethat the*“liberty” protected by
the Fourteenth Amendment, if it exists at all, isessentially negative.* Whatever
the scope of the*liberty” protected, the consensus seemsto bethat it surely can’t
extend so far asto protect our positiveliberty. Again, the Court and virtually all
major commentators — conservatives, liberals and progressives adike — are
surprisingly united in this view.

Itis, clearly, animportant assumption, particularly asregardstherel ationship
between the Constitution and economic distributions of wealth. If it istrue, as
somany either insist or simply assume, that the Fourteenth Amendment protects,
a most, negative liberty, then the due process clause of the Fourteenth
Amendment is either hostile to or irrelevant to legislative redistribution aimed
a lessening the inegalitarian impact of markets. Let me take these points in
order. First, if the “negative liberty” protected by the phrase includes economic
liberties, as was argued during the Lochner era, thenit ishostile: as was argued
during those decades, legislative redistributions of wealth are impermissible
intrusions on the protected negative liberty to contract freely. Second, if the due
process clause protects not contractual freedom but rather personal, sexual and
familial freedom, as is now held both by liberals and (to a lesser degree) the
modern Court, then it isessentially irrelevant: such liberty would not constitute
an obstacle, but nor would it constitute a vehicle for greater egalitarianism in
contemporary life. In modern discourse, conservatives are now trying to re-
enliven the Lochner reading, putting the weight of constitutional law and
rhetoric once again squarely behind propertied interests,** while liberals are

% seeD. Currie, “Positive and Negative Constitutional Rights” (1986) 53 U. Chi. L. Rev.
864; F. Cross, “The Error of Positive Rights” (2001) 48 U.C.L.A. L. Rev. 857. But see
S. Bandes, “The Negative Constitution: A Critique” (1990) 88 Mich. L. Rev. 2271.

R. Epstein, Takings: Private Property and the Power of Eminent Domain (Cambridge,
MA: Harvard University Press, 1985). See also W. Treanor, “The Original
Understanding of the Takings Clause and the Political Process” (1995) 95 Colum. L.
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trying to maintain the integrity of the Roe interpretation*? — but both sides are
as one in viewing the Constitution’s protection of liberty as a protection of
negativeliberty only. But solong asthe mainstream argument over the meaning
of liberty is premised on the assumption that whatever its content it must be
negative, the liberty to which the Constitution entitles us will be either
antagonistic to or irrelevant to attacks on class privilege.

However, this widespread and highly consequential assumption, that the
liberty protected by the due process clause must be negative, isin my view
mistaken. Let me return to Isaiah Berlin’s influential distinction to make the
point. Torepeat, “ negativeliberty,” Berlin argued, by which he meant that which
isinvolved in the question “What is the area within which the subject ... isor
should be left to do or be what he is able to do or be, without interference by
other persons?’ *isbut one of two primary meaningstheideal hastaken over the
course of history. The other meaning— which, according to Berlin, isby far the
more historically dangerous of the two, but which, heisequally clear, isjust as
fundamental an historical longing — isliberty inits positive sense, by which he
meant that which is involved in answering the question “What, or who, is the
source of control or interference that can determine someoneto do, or be, this
rather than that?’* The two meanings of liberty, he famously insisted, are quite
different. A good deal of negative liberty is consistent with a deprivation of
positive liberty, and vice versa:*

Freedom in [the negative] ... senseisnot, at any rate logically, connected with democracy
or self-government. ... [T]here is no necessary connexion between individual liberty and
democratic rule. The answer to the question “Who governs me?” islogically distinct from
the question “How far does government interfere with me?” Itisin thisdifference that the
great contrast between the two concept of negative and positiveliberty, intheend, consists.
For the “positive” sense of liberty comes to light if we try to answer the question, not
“What am | free to do or be?,” but “By whom am | ruled?’ or “Who isto say what | am,
and what | am not, to be or do?” The connexion between democracy and individual liberty
isagood deal more tenuous than it seemed to many advocates of both. The desire to be
governed by myself, or at any rate to participate in the process by which my life isto be
controlled, may be as deep awish asthat of afree areafor action, and perhaps historically
older. But it is not adesire for the same thing.

Rev. 782; B. Thompson, Jr., “Judicial Takings” (1990) 76 Va. L. Rev. 1449.

D. Cruz, “*The Sexual Freedom Cases' ? Contraception, Abortion, Abstinence, and the
Constitution” (2000) 35 Harv. C.R.-C.L. L. Rev. 299.

4 supranotel at 121-22.

“|bid. at 122.

“  |bid. at 129-131.
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If Berlin's general account here is even close to accurate, then the
widespread assumption that the liberty prong of the Fourteenth Amendment as
necessarily concerned with negative liberty, and negative liberty only, issimply
bizarre. Rather, given their history, it is surely at least possible to read the
reconstruction amendments, takenintheir entirety, asessentially concerned with
providing a guarantee of positive liberty, and it is equally possible to interpret
each of the Fourteenth Amendment’ smgjor provisions— thedue processclause
and the equal protection clause — in light of that overriding objective. Surely,
itisat least possible to argue that what the Fourteenth Amendment added to the
Constitution wasnot anideal of equality at all, but aguaranteethat the states and
Congress protect the positive liberty of each citizen, and a mandate that states
and Congress use law to protect that freedom. The point of the Amendment, in
other words, might beliberty, not equality at all — equal protection isthe means
by which the goal, liberty, is to be achieved. But liberty is the goal of the
amendment, and understood in the context of the history that producedit, it must
be positive, not negative, liberty that the states are required to protect.

Why positive, not negative liberty? Well, what is positive liberty? Again,
according to Berlin— who not only coined the phrase, but then becameits most
severecritic— positiveliberty is, ssimply, the polar opposite of slavery: the self-
mastery at the opposite extreme from the state of being endaved. It istheliberty
to be free of the power over oneself of others. It is the urge to be in a state of
self-mastery. Berlin wrote:*

The'positive’ sense of theword ‘ liberty’ derivesfrom thewish on the part of theindividual
to be his own master. | wish my life and decisions to depend on myself, not on external
forces of whatever kind. ... | wish to be a subject, not an object; to be moved by reasons,
by conscious purposes, which are my own, not by causes which affect me, asit were, from
outside. | wish to be somebody, not nobody; a doer — deciding, not being decided for, self-
directed and not acted upon by external nature or by other men asif | were athing, or an
animal, or a slave incapable of playing a human role, that is, of conceiving goals and
policies of my own and realizing them. Thisis at least part of what | mean when | say that
| amrational, and that it is my reason that distinguishes me as a human being from the rest
of the world. | wish, above all, to be conscious of myself as a thinking, willing, active
being, bearing responsibility for my choices and able to explain them by referencesto my
own ideas and purposes. | feel freeto the degreethat | believe thisto betrue, and enslaved
to the degree that | am made to realize that it is not.

% |pid. at 131.
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The reconstruction amendments, of course, are there to ensure the political
and moral victorieswon in the civil war, central to which was the abolition of
davery. The Fourteenth Amendment, however, clearly forbidsmorethan slavery
per se. Not only must the states not permit slavery, but they must also not
deprive the citizen of liberty. What does that add if not simply a measure of
negative liberty? Surely it is possible that what it means for the state to be
required to not deny liberty is that the state must not only police against actua
enslavement but must guarantee legal protection for this condition of self-
mastery.

It remains an open question, of course, what sorts of conditions constitute
such a state of servitude as to deprive a citizen of an entitlement to positive
liberty. Again, though, it should surely be possible to argue that economic
oppression constitutes a sort of economic servitude or, put positively, that some
minimal degree of economic power isanecessary condition of the self-mastery
central to the liberty of which we are guaranteed. At least, it has been the
common ground of advocates of private property, from Adam Smith to Jack
Kemp, that theanswer to both questionsisclearly yes. If so, then the Fourteenth
Amendment speaks rather directly to economic slavery: it’s unconstitutional .

Finally, thisreading hasthe added virtue of suggesting areading of theequal
protection clausethat is both morelogical and historically grounded than any of
the various readings current today: the point of the equal protection clause, on
this approach, is not equality — equal isin the clause as a modifier, not anoun
— but protection.*” For the state to fail to protect aclass of persons against the
aggression of another classis, in effect, to permit the first group to be enslaved
by the other — should the state deprivethefirst of the protections of the criminal
law, for example, thefirst would be at the mercy of — they would be subject to
the whims of — the second group, who would thereby become, in effect,
sovereignsover them. That isaperfectly adequate definition of arelationship of
dlavery — the slave owner is not subject to the sanctions of the criminal law in
his relations with the slave. The state, then, is required to provide such “equal
protection” of law. This interpretation too leaves open an important issue, and
that is*“ protection against what?’ Violation of natural rightswould have beenthe
eighteenth- as well as nineteenth-century answer to such a question, but today
we haveto answer it pragmatically. Clearly, protection against violent assault is
included — again, that echoes the historic purpose of the Amendment. By

4 See generally J. TenBroek, The Antislavery Origins of the Fourteenth Amendment

(Berkeley: University of California Press, 1965).
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analogy, protection agai nst economic exploitation might be alogical extension.
All | want to suggest here, however, isthat if we take seriously the account of
positive liberty described in a seminal essay by a modern philosopher who was
one of that ideal’ s harshest critics, it isimpossible to avoid the conclusion that
the Fourteenth Amendment, no lessthan the T hirteenth and Fifteenth, wasaimed
at protecting positive, not negative, liberty. The Amendment guarantees, onthis
reading, the power to be master of one’s self, rather than an illusory sphere of
“self-regarding” and unimpeded action.

V. CONCLUSION

Where does thisleave us? Liberty jurisprudence will continue to play some
role in American life, so long as abortion, and perhaps euthanasia and
homosexuality aswell, continueto divide us. Beyond those questions, however,
it’ snot clear that the essentially negative conception of liberty that has animated
the “due process” revival we have witnessed in the last thirty yearswill greatly
impact upon our political process. And even questions surrounding euthanasia
laws and homosexuality, if recent case-law is any guide, are more likely to be
resolved under the equal protection clause than as questions of liberty. Outside
of the troubling terrain of abortion laws, then, “liberty” may be in danger of
becoming a dead letter so long aswe insist, asthe Court insists, on its essential
negativity.

And, whether theliberty guaranteed by the Fourteenth Amendment will play
any kind of arolein our economiclives, isevenlessclear. Itisunlikely that this
or any future Court will revisit the regressive and libertarian doctrine of the
Lochner days. It is (at least) equally unlikely, however, that this or any future
Court will open an inquiry into the possible positive understandings of that
nebulous guarantee. Surely, the constitutional text, and arguably its history,
could support amore positiveand potentially moretransformative understanding
of liberty — one which would directly speak, for example, anong much else, to
conditionsof “economic servitude,” of un- and under-employment, of workplace
conditions and severe impoverishment. Again, if the liberty guaranteed by the
Fourteenth Amendment is understood in a “positive” sense, then such aresult
should be unproblematic: if the Constitution protects our right of “ self-mastery”
thenthere are quite real constitutional constraints on theincome disparitiesand
power differentials that the markets generated by the negative freedom of
individuals might produce.
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Such a reading of the Fourteenth Amendment, however, is not likely to
emanate from this Supreme Court, and possibly from any Court, and not only for
crass political reasons. Rather, the social and economic upheaval such areading
would require may well be beyond the powers and jurisprudential self-
understanding of thejudicial branch of government. It doesnot follow, however,
that such areading iswrong. What followsisthat such areading, if right, must
emanate from state, local and national representatives prepared to act onit, and
must originate from, aswell as ultimately be heard by, acitizenry that embraces
not only the conception of rightsit entails, but the correl ative conception of civic
responsibility on which it rests. For a positive understanding of the liberty
guaranteed by the Constitution, in other words, to “take root” and “bear fruit,”
would require not just areinterpretation of our constitutional norms— athough
it would certainly require that. It would require a transformation of our civic
heart aswell. Only with such atransformation might a positive interpretation of
liberty be read as an integral, rather than anomal ous part of our collective self-
understanding, and of our aspirational, abeit contradictory, defining document.
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THE PURPOSE OF CANADIAN EQUALITY RIGHTS

Donna Greschner’

The equality provisionsin the Canadian Charter
of Rightsand Freedoms protect theindividual’s
rights to belong to three types of communities
simultaneously: the universal community of
human beings, the Canadian political
communities, and individual identity
communities. These rights ensure the diversity
of our multicultural country. The author
examines the historical antecedents of Charter
equality provisionsand the pur posive approach
to their interpretation. The author concludes
that the Supreme Court of Canada is moving
towardsa“ full membership” model of equality
rights which ensures that membership in
identity communities cannot be the basis for
exclusionary or discriminatory treatment.

Lesdispositionsconcernantlesdroitsal’ égalité
contenues dans la Charte canadienne des droits
et libertés protége les droits des individus a
appartenir a trois types de communautés
smultanément; la communauté universdle des
humains, les communautés politiques
canadiennes et les communautés de I'identité
individuelle. Ces droits assurent la diversité de
notre pays multiculturel. L’ auteur examine les
antécédents historiques des dispositions
relativesaux droitsa |’ égalité contenus dansla
Charte et leur interprétation fondée sur I’ objet
visé. L"auteur conclut que la Cour supréme du
Canada se dirige vers un modéle de «membre
de plein droit» des droits a I’ égalité ce qui
garantit quel’ appartenance a une communauté
d'identité ne peut pas servir de base de
traitement exclusif ou discriminatoire.

There is no more important task in approaching any Charter right than that of

characterizing properly its purpose.*

[W] hat lies at the heart of the equality guarantee is protection from discrimination.?

Professor, Faculty of Law, University of Saskatchewan.

! Eganv. Canada, [1995] 2 S.C.R. 513 at para. 33, per L' Heureux-Dubé J. (dissenting).
2 Harrisonv. University of British Columbia, [1990] 3 S.C.R. 451 at para. 44, per Wilson

J. (dissenting).
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l. INTRODUCTION

This essay arguesthat the primary purpose of Canadian equdlity rights® isto
protect the individual human interest in belonging, simultaneoudly, to severa
communities. The purposive approach to Charter interpretation asks what
interests equality rights seek to protect. | argue that section 15 protects our
interest in belonging to three communities: first, the universal community of
human beings,; second, the politica communities of Canada; and third, and
unique to section 15, identity communities.* More specifically, section 15

3 Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11 [hereinafter Charter].

15. (1) Every individual is equal before and under the law and has the

right to the equal protection and equal benefit of the law without

discrimination and, in particular, without discrimination based on race,

national or ethnic origin, colour, religion, sex, age or mental or physical

disability.

(2) Subsection (1) does not preclude any law, program or activity that has

as its object the amelioration of conditions of disadvantaged individuals

or groupsincluding those that are disadvantaged because of race, national

or ethnic origin, colour, religion, sex, age or mental or physical disability.

By “identity communities” | mean “social groups,” aslris Marion Y oung defines them
in her important book, Justice and the Politics of Difference (Princeton: Princeton
University Press, 1990) at 43: “A social group is a collective of persons differentiated
from at least one other group by cultural forms, practices, or way of life. M embers of
a group have a special affinity with one another because of their similar experience or
way of life.” Social groups are defined by a sense of identity “in terms of the cultural
forms, social situation and history that group members know as theirs, because these
meanings have been either forced upon them or forged by them or both,” ibid. at 44.
W ith social groups, members may find themselves to be members of a group, although
people may leave the group and enter new ones: “M any women become lesbian after
first identifying as heterosexual. Anyone who lives long enough becomes old,” ibid. at
44.Y oung contrasts social groupswith aggregates, which are simply any classification
of persons according to some attribute (e.g., the street they live on, the sportsthey play,
their source of income, etc.), and with associations, which are collections of individuals
who cometogether for specific purposes. Y oung also pointsout that persons have many
attributes that are independent of group identities and are able to transcend or reject a
group identity with varying degrees of difficulty, ibid. at 45.

While | believe that the groups protected from discrimination by section 15 are
“social groups’ in the sense that Young uses the term, | prefer the term “identity
community” for two reasons. First, because the term “particular social group” is used
inimmigration law to designate Convention refugees (see Canada (Attorney-General)
v. Ward (1993), 103 D.L.R. (4™ 1 (S.C.C.)), using “social group” to refer to groups
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proclaims that people who belong to groups demarcated by sex, race or other
features also belong to larger communities: they are members of the human
family, and they belong to the legal and political creation called Canada and to
its constituent units, the provinces.> Membership in groups defined by
enumerated grounds, such as race or sex, cannot be used as reasonsto deny full
membership in political communities or the human family. This goadl is neatly
encapsulated by Mclintyre J.” s statement in the Supreme Court’ sfirst section 15
case, Andrews v. Law Society of B.C., that the essence of equality is the
accommodeation of differences.® Diverse groups, in order to receive the benefits
of full membership in the Canadian community, need not change and contort
themselvesto become like existing members. Rather, the community welcomes
and makes room for them. “Equality law seeks to protect and promote
belonging; to allow othersinto thefold, and to encourage and cement our bonds
of community.”” Accommodation, inthissense, isthe antithesis of assimilation.

Inarecent decision, Lawv. Canada, the Supreme Court of Canadastated that
the purpose of section 15 isto prevent the violation of essential human dignity.?
A law will violate section 15 if it hasthe effect of demeaning aperson’ sdignity.
Thisformulation of purpose unequivocally designates equality rights as human
rights, and thus protects belonging in the universal family of human beings, the
first of these three categories. However, | argue that this purpose, while
undeniably and necessarily apart of equality rights, is not its specific or unique
content. The impetus and aspiration behind equality law is fulfilling an
individual’s desire to belong, simultaneously, to a number of different

contemplated by section 15 may create confusion. Second, the term “identity

community” or “identity group” conveystheimportanceto the individual of belonging

to the group; membership affects the way the person perceives herself and the way she

is perceived by others. “Social” may erroneously connote “frivolous.”

The Charter, supra note 3, binds every political unit created by the Constitution. The

federal and provincial governments, in their legislative and executive capacities, are

covered by virtue of s. 32(1)(a) and (b), respectively, of the Charter. As well, the

Charter clearly includes the Territories. Subsection 32(1)(a) specifically includes all

matters relating to the Y ukon and Northwest Territories as within the authority of

Parliament. Section 30 deems a reference to a province, legislative assembly or

legislature of a province as including the Y ukon and the Northwest Territory or to the

appropriate legislative authority, which would now include Nunavut.

5 [1989] 1 S.C.R. 143 at 169.

W. Pentney, “Belonging: the Promise of Community, Continuity and Change in

Equality Law 1995-96" (1996) 25 C.H.R.R. C/6 at C/6.

8  Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497 at
paras. 51-54, 59, 62, 69-71, 88ff [hereinafter Law].
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communities, al of which are part of, but not usually coextensive with, the
universal family of human beings. In short, equality rights are not only about
dignity. Rather, they aim to redress discrimination on pernicious grounds. They
protect against the harm of exclusion in its multifarious forms and ensure that
all persons enjoy the benefits of belonging to the important communities that
comprise Canada. This understanding of equality rightsis substantive,® in that
it requires examining the impact of laws and policies on people to determine
whether they are accorded full membership in the larger community.

Part Il outlines the purposive approach to constitutional interpretation,
describes the need to belong asahuman interest, and sketches the importance of
diverse communities in Canadian constitutionalism. Part Il applies the
purposive approach to equality rights, examining the historical antecedents and
specific words of section 15. It concludes that the provision sprang from the
desire to promote the inclusion of all Canadians as full members of the
community. Overall, the notions of membership and exclusion, by better
capturing theunderlying concernsand aspirationsof section 15, providethemost
coherent interpretation of Canadian history and practise. Part 1V discusses
several featuresof the Court’ sinterpretation of equality rights. Whilethe Court’s
articulation of section 15’ s purpose emphasizes dignity, its analytical approach
to resolving cases rests on an historical and contextual understanding of
discrimination, one that examines the harms suffered by members of identity
communities. The Court is moving toward a “full membership” model of
equality rights that seeks to ensure that Canadian political communities do not
useindividuals membershipinidentity communitiesinexclusionary ways. This
is the unique core of section 15, the purpose of Canadian equality rights.

In recent decisions, such as Eldridge v. British Columbia (Attorney-General), [1997]
3 S.C.R. 624 [hereinafter Eldridge], and Vriend v. Alberta, [1998] 1 S.C.R. 493, the
Court has stressed that equality rights protect a substantive understanding of equality.
I explore what this means in D. Greschner, “The Right to Belong: The Promise of
Vriend” (1998) 9 N.J.C.L. 417 at 430-35.
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Il. THE PURPOSIVE APPROACH AND CANADIAN COMMUNITIES

Initsearly Charter judgmentsrendered in the 1980s, the Supreme Court first
articulated the purposive method of Charter interpretation. InR. v. Big M Drug
Mart Ltd., Dickson C.J.C. outlined this overall approach:°

In Hunter et al. v. Southam Inc... this Court expressed the view that the proper approach to
the definition of the rights and freedoms guaranteed by the Charter was a purposive one.
The meaning of aright or freedom guaranteed by the Charter was to be ascertained by an
analysis of the purpose of such a guarantee; it was to be understood, in other words, in the
light of the interests it was meant to protect.

In my view this analysis is to be undertaken, and the purpose of the right or freedom in
question is to be sought by reference to the character and the larger objects of the Charter
itself, to the language chosen to articulate the specific right or freedom, to the historical
origins of the concepts enshrined, and where applicable, to the meaning and purpose of the
other specific rights and freedoms with which it is associated within the text of the Charter.
Theinterpretation should be, asthejudgment in Southam emphasizes, agenerousrather than
alegalistic one, aimed at fulfilling the purpose of the guarantee and securing for individuals
thefull benefit of the Charter’ s protection. At the sametimeit isimportant not to overshoot
the actual purpose of the right or freedom in question, but to recall that the Charter was not
enacted in a vacuum, and must therefore, as this Court’ s decision in Law Society of Upper
Canada v. Skapinker ... illustrates, be placed in its proper linguistic, philosophic and
historical contexts.

The purposive method outlined by Dickson C.J.C. generates severa
imperativesfor constitutional interpretation. First, it rejectsexcessiveabstraction
in the project of giving meaning to section 15. Abstraction is not dispelled
altogether, since the necessity to generalize or abstract from specific
circumstance inures in the very idea of congtitutional law. However,
interpretations must be informed by contextual features, such as “the character
and larger objects of the Charter” and “the historical origins of the concepts
enshrined.” At aminimum the purposive approach requires consideration of the
context that produced section 15 asaconstitutional right. Thishistorical context
does not mean searching fruitlessly for the drafters’ motives or shackling judges

10 [1985] 1 S.C.R. 295 at 344 [emphasis added, hereinafter Big M Drug Mart]. See also
Edmonton Journal v. Alberta, [1989] 2 S.C.R.1326 at 1352-56, per Wilson J., for an
elaboration of the purposive method and its dictate to engage in contextual reasoning.
For ageneral discussion of contextual reasoning, see S.M . Sugunasiri, “ Contextualism:
The Supreme Court’s New Standard of Judicial Analysis and Accountibility” (1999)
22 Dal. L.J. 126.
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to specific interpretations of the text that held sway in the past.* Rather, the
contextual method deduces meaning from avariety of factorsand circumstances,
with particular attention to the interests that a Charter provision isintended to
address.

Second, the purposive approach, with itsinjunction to pay close attention to
context, rejectsover-zea ousimportation of doctrinesfromforeignjurisdictions.
Although one method of avoiding abstraction isto incorporate foreign doctrine
and discourse, this move encounters the danger of ignoring the particular
underpinnings of our own history. Consider, as one example, the differences
between section 15 and the political history and jurisprudence of the American
equal protection clause. The Canadian and American equality provisions differ
dramatically in language.'? More than a century separatestheir time of drafting.
The Charter took someof itsinspiration and specific content from human rights
legidation that every Canadian jurisdiction had enacted prior to 1982. By
contrast, in the United States the equal protection clause preceded statutory
protection by a century. Moreover, Canada has not one, but two specific
provisions that deal with sex equality,” in addition to the prohibition on sex
discrimination in section 15. In the United States the failure of the sex equality
provision (the Equal Rights Amendment) to win ratification has rendered
constitutional protection of sex equality dependent onjudicial interpretation of
theequal protection clause. A number of other differencesbetween thetwotexts,
such as Canada's protection of equity programs call for considerable

% nits first Charter decision, Law Society of Upper Canada v. Skapinker, [1984] 1

S.C.R. 357, the Court reiterated the famous “living tree” metaphor as a guide to
constitutional interpretation. As well, it quickly rejected the search for the drafters’
intention as the appropriate focus of Charter interpretation: Reference Re Motor
Vehicle Act (British Columbia) s. 94(2), [1985] 2 S.C.R. 486.
Comparess. 15, supra note 3, to the American equal protection clause in the Fourteenth
Amendment: “No State shall ... deny to any person within its jurisdiction the equal
protection of the law.” U.S. Const. Amend. XIV.
Sections 28 and 35(4) of the Charter, supra note 3. Section 28 reads: “ N otwithstanding
anything in thisCharter, therightsand freedomsreferred to init are guaranteed equally
to male and female persons.” 1n 1983, s. 35(4) wasadded to s. 35, which declaresrights
of the Aboriginal peoples of Canada. Section 35(4) reads: “Notwithstanding any other
provision of this Act, the aboriginal and treaty rights referred to in subsection (1) are
guaranteed equally to male and female persons.” See Constitutional Amendment
Proclamation, 1983.
14 Sees. 15(2), supranote 3. In Lovelacev. Ontario, [2000] 1 S.C.R. 950, the Court ruled
that this provision is an interpretative aid to s. 15(1), not a separate defence or
exception [hereinafter Lovelace].
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sensitivity in obtaining guidance from American doctrine.® Thisis not to say
that Canadians should interpret section 15 with awilful blindnessto American
jurisprudence. Rather, the interpretation of section 15 must be firmly grounded
in Canadian experience and history.

To begin, what is meant by “purpose’? Chief Justice Dickson states the
purpose of a guarantee must be understood in relation to “the interests it was
meant to protect.”*® The purpose is the reason, or reasons, for inserting a
guarantee, such as section 15, into the Constitution. To put the matter in another
way, every guarantee isintended to protect human interests. Thus, the first step
in a Charter analysis is to identify the interests that underlie the provision. In
Hunter v. Southam, for instance, the human interest was the individua’s
reasonabl e expectation of privacy;*” in BigM Drug Mart, it wastheindividua’s
freedom to hold and manifest conscientiously held beliefs, of which religious
beliefs are paradigmatic.™®

There is no doubt that the individual interest in belonging to groups is a
human interest of fundamental value. Though trite and mundane, it is
nevertheless important to reiterate that human survival and identity requires
individualstoliveincommunities. The old African aphorismthat “ apersononly
becomes aperson through other people”*° aptly encapsul ates one’ sneed of other
peoplein order to become a human being. Exchangeswith others, which require
living in agroup, are essential to acquiring languages of expression, which, as

% For a general discussion of the Supreme Court’s attitude toward American

jurisprudence, see C. M anfredi, “ The Canadian Supreme Court and American Judicial

Review: United States Constitutional Jurisprudence and the Canadian Charter of Rights

and Freedoms” (1992) 40 Am. J. Comp. L. 213. For acritique of the Supreme Court’s

use of the American notion of discrete and insular minorities, see D. Gibson,

“Analogous Grounds of Discrimination under the Canadian Charter: Too Much Ado

About Nothing” (1991) 29 Alta. L. Rev. 772.

Big M Drug Mart, supra note 10.

17 [1984] 2 S.C.R. 145.

8 Big M Drug Mart, supra note 10.

| first heard this aphorism during discussions at an African National Congress
conferencein South Africa. The conference had been convened in M ay 1991 to discuss
the text of a constitution for a post-apartheid South Africa. Many African participants
expressed concern about entrenching rights with too individualistic a flavour, and
several of them referred to this aphorism in arguing for a conception of rights that
would recognize the importance of communities in the flourishing of human beings.

16
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Charles Taylor reminds us, is a prerequisite to becoming full human agents.®
Nor, once people have acquired the languages needed for self-definition, do they
losetheurgetolivein communities. According to psychologists, theindividual’s
desireto belong to agroup and to live asamember of acommunity isone of the
deepest and most critical human yearnings. Glasser lists the need to belong as
one of six basic human needs, along with the need to survive and reproduce, the
need for freedom, the need for power and the need for fun.* For Glasser, these
needs are not equivalent, as poignantly proven by people who attempt suicide
because they are lonely, and lack a sense of belonging to another person or a
group. Other theorists a so rank the need to belong as more important than many
other needs. For instance, Maslow’ stheory of motivation proposesthat “ meeting
the need for belonging is a necessary precondition to higher needs such as the
desire for knowledge.”*

Promoting theinterest in bel onging animatesthevast range of communitarian
conceptions of political life. However, liberal philosophy aso positions
belonging as a key concept; taking into account the need to belong does not
make a political philosophy illiberal. For instance, in the influentia liberal
theory of John Rawls, a sense of belonging rests behind the concept of self-
respect. In identifying the primary goods (those that have a use whatever a
person’s rational plan of life), Rawls distinguishes between natural and social
primary goods. The former includes health and vigour, while the latter includes
rights and liberties, powers and opportunities, and income and wealth.?
Amongst the socid primary goods, he assigns the central place to self-respect,
the sense that one’ s life plan is worth carrying out. Self-respect can be attained
only through relationships with other people: “Now our self-respect normally
depends upon the respect of others. Unless we fedl that our endeavours are
honoured by them, it is difficult if not impossible for us to maintain the
conviction that our ends are worth advancing.”?* At a minimum, receiving the
respect of others requires their recognition that the recipient belongs to the
human family. Unless we fedl that others accept us as human beings capabl e of

2 C.Taylor, Philosophical Arguments(Cambridge, MA: Harvard University Press, 1995)

at 230-31.

Asquoted in N. Chubb & C. Fertman, “Adolescents’ Perceptionsof Belongingin Their
Families’ (1992) 73 Familiesin Society 387 at 387.

See C. Goodenow & K. Grady, “The Relationship of School Belonging and Friends’
V aluesto A cademic M otivation Among Urban Adolescent Students” (1993) 62 Journal
of Experimental Education 60 at 68.

3 J.Rawls, A Theory of Justice (Cambridge, M A: Harvard University Press, 1971) at 62.
# Ibid. at 178.
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designing life-plans, we areincapabl e of possessing self-respect. Thisminimum
form of respect need not comefrom all other people; the group offering respect
may besmall or large, social or chosen. For instance, Chubb and Fertman’ sstudy
shows that the self-esteem of children, which overlaps considerably with self-
respect, has adirect rel ationship with their sense of belongingto their families.®
Rawls states: “Thuswhat is necessary is that there should be for each person at
least one community of shared interests to which he belongs and where hefinds
hisendeavoursconfirmed by hisassociates.” ° Isaiah Berlinforcefully makesthe
related point about political relationships in his famous essay, “ Two Concepts
of Liberty.” An individual’s sense of identity and self-worth is inextricably
determined by the recognition and status accorded the groupsto which sheor he
belongs.? Individuals may fed unfree because they are members of “an
unrecognized or insufficiently respected group.”#

Political philosophy, no less than psychology, recognizes that the need to
belong is not the only human need. People also need freedom as individuals
withinthelr communities, aneed expressed in constitutional documentsasrights
to autonomy, privacy, expression and conscience, to name afew. In one sense,
the central question of political philosophy is how to balance, reconcile or
promote simultaneously if possible, the fundamental interests of individualsin
freedom and belonging— what Berlin called negative and positiveliberties. The
larger purpose of modern constitutionalism, as James Tully perspicaciously
observes about the Canadian Constitution, “is to mediate the two goods whose
alleged irreconcilability is often seen as the source of current constitutional
conflict: freedom and belonging.”* Since section 15 must beinterpreted within

% Chubb & Fertman, supra note 21 at 391.

% Rawls, supra note 23 at 442.

2 1. Berlin, * Two Concepts of Liberty” in Four Essays on Liberty (London: Oxford
University Press, 1969) 118 at 154—60. This point was cited with approval by Dickson
C.J.C.in R. v. Keegstra, [1990] 3 S.C.R. 697 at 746 [hereinafter Keegstra]. Similar
arguments and conclusions, but from a more sociological perspective that draws on
G.H. Mead as well as Hegel, are developed in A. Honneth, The Struggle for
Recognition: The Moral Grammar of Social Conflicts (Cambridge, MA: MIT Press,
1996).

% Berlin, ibid. at 157.

2 J. Tully, Strange Multiplicity: Constitutionalism in an Age of Diversity (Cambridge:
Cambridge University Press, 1995) at 31-32.
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the " character and larger objects’ of the Constitution asawhole, one can expect
that it addresses or contributes to both these fundamental interests.®

Let us turn to the “character and larger objects’ of one part of the
Constitution, the Charter of Rights and Freedoms. First and foremost, the
Charter isundeniably a human rights document. The wellspring of the modern
human rights movement is the idea that every human being, by virtue of being
human, belongs to one community, the human family. Often this idea of a
common humanity is expressed in the language of inherent human dignity,* a
formulation that owes much in modern times to Kant: “[1]t was the Kantian
notion of dignity’s absolute and intrinsic character that promoted its inclusion
into modern constitutions and human rights conventions in the wake of Nazi
Germany’ scrimesduring World War 11.” % The Universal Declaration of Human
Rights, for instance, beginswith “arecognition of theinherent dignity and ... the
equal and inalienable rights of all members of the human family.”* For the
drafters of international human rights conventions, and for some philosophers,
“human rights are based upon or derivative of human dignity. It is because

% Thisargument, by itself, does not entail that s. 15 is about belonging. The argument is

merely that the Constitution, of which s. 15 is a part, protects both freedom and

belonging. It would be possible for a specific provision to promote only individual

freedom and not belonging in any meaningful sense.

Dignity is a contested concept, one about which philosophers disagree on matters of

content, origins and relationship to other notions, such as self-respect, autonomy and

worth. See the collection of essays in R. Dillon, ed., Dignity, Character and Self-

Respect (New Y ork: Routledge, 1995).

%2 |. Englard, “Human Dignity: From Antiquity to Modern Israel’s Constitutional
Framework” (2000) 21 Cardozo L. Rev. 1903 at 1921. Englard notes that connecting
dignity to human rights requires a broadening of Kant’s conception of dignity from a
moral achievement, attained by autonomous individuals, to a universal attribute of
empirical persons.

¥ GA. Res. 217(l11), UN GAOR, 3d. Sess., Supp. No. 13, UN Doc. A/810 91948, 71.
Similar statements about inherent human dignity are contained in the International
Covenant on Economic, Social and Political Rights, 16 December 1966, Can T.S. 1976
No. 46, 993 U.N.T.S. 3 (entered into force 3 January 1976), and the International
Covenant on Civil and Political Rights, 19 December 1966, 999 U.N.T.S. 171, Can.
T.S. 1976 No. 47 (entered into force 23 March 1976). Modern constitutions often
contain express declarations of dignity, such as Article | (1) of the Basic Law of the
Federal Republic of Germany: “The dignity of man shall be inviolable.” Statutory
human rights instruments also refer to human dignity. See e.g. The Saskatchewan
Human Rights Code, S.S. 1979, c. S-24.1, s. 3(a) that proclaims that one of the Code’s
objects is “to promote recognition of the inherent dignity and the equal inalienable
rights of all members of the human family.”
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humans have dignity that they have human rights.”3* Sometimes the common
bond of humanity is expressed asintrinsic human worth, aformul ation that may
be dightly different from dignity.* Onelegal variant of thisideaisthe“right to
equal concern and respect.”* The basic idea, however, remainsthe same: every
person, as ahuman being, belongsto auniversal community from which no one
can be excluded, designated as Other or treated as an object or a stranger. The
Charter asawhole, by virtue of the fact that it is a human rights document that
proclaims fundamental human rights, protects this interest in belonging to the
human family.

The concept of human rights, with its emphasis on the universaity of the
human family, the idea that everyone possesses basic rights by the mere
empirical fact of being a human being, fights a contrasting and virulent notion
of belonging. For belonging also has a negative meaning: ownership. Children
reveal their understanding of this sense of belonging when they assert that their
toys belong to them. Toys are their possessions, their belongings, and in this
context, belonging means exclusivity, ownership and control. This sense of
belonging reaches its nadir in the concept and practise of slavery, when alegal
system considers one person to own another and enforces that ownership with
the law’s full fury. Slaves are not members of the community but objects of
ownership for those who enjoy the benefits of membership. The harms of
exclusionfromthiscommunity aresevereandtragicfor individuals. Becausethe
designation of groups as non-human typically accompanies, or precedes, some
of the world’s most horrific evils, such as slavery, genocide and apartheid, the
human rightsmovement’ s stresson the notion of bel onging to one human family
cannot be underestimated.

% A. Gewirth, “Human Dignity as the Basis of Rights” in M.J. Meyer & W.A. Parent,
eds., The Constitution of Rights: Human Dignity and American Values (Ithaca: Cornell
University Press, 1992) at 10. Gewirth advances a controversial case for deriving all
human rights from human dignity. A contrasting view isthat of Jacques M aritain, who
argues simply that having dignity isthe equivalent of having rights, that one has dignity
if one has rights. Gewirth argues that dignity is the antecedent of rights, not the
equivalent.

Theclassic analysisof dignity’scomplex character isthe essay by A. Kolnai, “Dignity,”
which is reproduced in Dillon, supra note 31, 53.

The now classic articulation and defence of the right to equal concern and respect is by
Ronald Dworkin, beginning with Taking Rights Seriously (Cambridge, MA: Harvard
University Press, 1977). In some passages (ibid. at 198-99) he uses human dignity as
perhaps connoting something different from “equal concern and respect,” but for the
most part the terms seem interchangeable.
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The Court hasfrequently said that the concept of human dignity “inspiresthe
Charter.”* In casesthat interpret freedom of expression,® section 7’ sliberty and
security interests,® and the right to be free from unreasonable search and
seizure,®° the Court has noted that the particular provision at issue promotes
human dignity. If human dignity underlies the entire Charter, then perforce it
must also underlie the equality rightsin section 15. Moreover, since section 15
is about equality, it is to be expected that it would involve human dignity. As
Meyer notes, “One’s human dignity, if it is a mark of anything, is a mark of
one' s equality on some fundamenta level with other human beings.”** Aswdll,
the common humanity of al individuals explains section 15's opening words,
which declarethat everyone hasequality rights. Thisistheinterest that underlies
Mclntyre J.’swords in Andrews, that al persons ought to know that “they are
recognised at law as human beings equally deserving of concern, respect and
consideration.”* In Law v. Canada, a unanimous Court firmly declares “the
protection of human dignity” as the overriding purpose of section 15, its
description of dignity encompassing self-worth, self-respect, personal autonomy,
self-determination and other values.®®

Individualsbelong to the human family, but at the sametimethey also belong
to a number of groups that operate as identity communities — those social
groups bound by common religious beliefs, language, sex, culture, ethnicity or
history in waysthat shapethe experiencesand charactersof individuals. [dentity
communities may be chosen; examplesinclude, for the most part, one’ smarital

37 Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 at para. 86. See also R.

v. Oakes, [1986] 1 S.C.R. 103 at 136 (per Dickson C.J.C.); R. v. O’ Connor, [1995] 4

S.C.R. 411 at para. 63 (per L'Heureux-Dubé J.); and a recent decision, Blencoe v.

British Columbia Human Rights Commission, [2000] 2 S.C.R. 307 at para. 76: “The

Charter and the rights it guarantees are inextricably bound to concepts of human

dignity. Indeed, notions of human dignity underlie almost every right guaranteed by the

Charter.”

Keegstra, supra note 27.

% seeeg. R.v. Morgentaler, [1988] 1 S.C.R. 30 (per Wilson J.); Rodriguez v. British
Columbia, [1993] 3S.C.R.519 at 592 (per SopinkaJ.); R.(B.) v. Children’s Aid Society
of Metropolitan Toronto, [1995] 1 S.C.R. 315.

% Seee.g.R.v. Monney, [1999] 1 S.C.R. 652; R. v. Godoy, [1999] 1 S.C.R. 311.

4 M.J. Meyer, “Dignity, Rights and Self-Control” (1989) 99 Ethics 520 at 524.

42 supra note 6 at 171 (“The promotion of equality entails the promotion of a society in

which all are secure in the knowledge that they are recognized at law as human beings

equally deserving of concern, respect and consideration”).

Supra note 8 at para. 53.
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status and, for many people, their religious affiliation.** But, perhaps more
importantly, they include communities that people are born into or find
themselvesin and can exit from only with the greatest of difficulty, if at all.* To
take sex asan example, ababy’ sfutureisdramatically affected by her or hissex,
fromthemicroscopiclevel of referential pronounsin birth announcementstothe
macroscopi ¢ questions of future earnings, occupations and likely lifespan. With
these identity groups, individuals have no choice about the fact of their
membership. Furthermore, the meaning of membership — the group identity —
may be constructed and forced upon its members by the actions of the larger
society.* There are choices being made to frame differences in exclusionary
ways, not by the oppressed group, but its oppressors.

The Canadian Constitution has long recognized the importance of several
identity groups, as evidenced by the provisions on denominational education®
and the deliberate omission of Québec from section 94 of the Constitution Act,
1867. Theseprovisionsprotect identity communities, especially those organized
around the officia languages and, to a lesser and overlapping extent, the
traditional religions associated with English- and French-speaking Canadians.
Indeed, the federal structure of Confederation resulted from the desire in the
1860s to create a common political identity for residents of British North
America while at the same time preserving their specific cultural identities.
LaSelva argues that Canada would not have become a nation without a robust
federal systemto protect cultural diversity: “[ T]he very existence of Canadahas
depended on the ability to compromise, the recognition of difference, and the
willingness to create a community of belonging that seeks to include all

The extent to which membership in an identity group is a matter of choice hasacquired
importance because of the Supreme Court’s test for analogous grounds, as explained
in Corbiere v. Canada, [1999] 2 S.C.R. 203. The majority opinion stresses that the
enumerated grounds are “immutable or changeable only at unacceptable cost to
personal identity” (ibid. at para. 13). Therefore, immutability, or constructive
immutability, of a ground is a condition of its being analogous to the enumerated
grounds.

Some identity communities are easier to switch in and out of than others. Changing
one’sreligion is relatively easy compared to changing one’s sex, and changing one’s
ancestry isimpossible. See Y oung, supra note 4 at 42—-48.

“®Ibid.

4 These provisions are s. 93 of the Constitution Act, 1867 (U.K.), 30 & 31 Vict., c. 3,
reprinted in R.S.C. 1985, App. II, No. 5, and its companion provisions in the statutes
establishing the new provinces, such ass. 17 of the Saskatchewan Act, S.C. 1905, c. 42.
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Canadians.”*® Canada has a history of delicate and often asymmetrical federal
arrangements that, in the words of Samuel LaSelva, “recognizes that citizens
have both a common identity and different identities.”*

This “historic unwillingness to choose either ‘the one’ or ‘the many’ has
produced acomplex sense of community”* that pervades constitutional politics
and law. For instance, it runsthrough the provisions pertaining to the admission
of new provinces, beginning with Manitoba in 1870 and ending with the
culturally specific terms of union between Canada and Newfoundland in 1949.
Theseprovisionsindicatethat the Constitutionisdeeply imbued with provisions
that protect the diversity of communities. Although descriptions of Canadaasa
mosaic and the United States as amelting pot greatly oversimplify the complex
and often contradictory historical tensions and patternsin both countries, these
|abels nevertheless carry asignificant grain of truth. For Canadians, the need to
belong is not satisfied by the opportunity to assimilate. Indeed, LaSelvawould
argue that Confederation could be seen as a decisive reection of an
assimilationistimperative. Perhapsonereason for thefailuresof theMeech Lake
and Charlottetown Accords can be found in a general unwillingness to cast in
constitutional stone any greater detail about the nature of the communities that
comprise Canada, for fear that including some features will exclude others and
thus diminish the very respect for diversity that grounds Canada's political
nationhood.

The Constitution Act, 1982 now offers broader protection to identity
communities. It expands the constitutional rights of the two official language
communities,® includes protection for Aboriginal peoples™ and recognizes the
multicultural heritage of Canadians.>® Most importantly for our purposes, the
equality rights prohibit discrimination against persons because of ther
membership in identity groups. The enumerated grounds (and anal ogous ones)
can no longer be deployed by governments as reasons to exclude members of

S. LaSelva, The Moral Foundations of Canadian Federalism (Montreal & Kingston:
M cGill-Queen’s University Press, 1996) at 195.

“ Ibid. at 3.

% Ibid. at 9.

5l Supra note 3, ss. 16-23.

% Ibid., ss. 25 and 35.

% Ibid. Section 27 reads: “This Charter shall be interpreted in a manner consistent with
the preservation and enhancement of the multicultural heritage of Canadians.” SeeL.-V.
Tran, “The Canadian Charter of Rights and Freedoms: Justification, M ethods, and
Limits of a Multicultural Interpretation” (1996) 28 Colum. Hum. Rts. L. Rev. 33, for
an analysis of a multicultural interpretation of the Charter.
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these groups from the benefits, privileges and opportunities available in the
larger community, including participation inworkplaces, educational ingtitutions
and the abundance of programs and activities that provide arich texture to the
fabric of everyday life.

Here is where one finds the unique core of section 15, one that does not,
unlikethegoal of promoting human dignity, underlieall theother rights. Section
15, with itslist of grounds, isaimed at ending discrimination against members
of groups, those who suffer the harms of exclusion on enumerated or analogous
grounds. No other provision hasthisbroad goal. The only related provisionsthat
use similar language are sections 28 and 35(4), which prohibit sex inequality.
Ensuring that section 15 protects our belonging in identity groups, that our
membership is not used in discriminatory ways by the larger society, is the
gpecial contribution of section 15 to Canadian constitutionalism. In Part I, |
arguethat the historical antecedentsof section 15 and itsdrafting further confirm
that it is about remedying discrimination against groups — or, to put it in the
positive — promoting inclusion of all individuals as full members of Canadian
society.

The Charter asawholealso, and indisputably, protectstheright to belong to
the political communities that operate within the constitutional structure.
Specific Charter provisions, such as the rights to vote, hold office and live and
work in any province, directly protect belonging to the three political
communitiesrepresented by thefederal, provincia andterritorial governments.>
That theserights are about political communitiesis evidenced by their bestowal
on citizensand permanent residents, unliketherightsexpressed in other Charter
provisions. For instance, therightsin sections 7 and 15 are enjoyed by everyone,
whether citizen or not.>® All persons subject to Canadian juri sdiction may expect

Section 3 (the right to vote in federal and provincial elections, and to be qualified for
membership in the House of Commons or legislative assemblies) and s. 6 (mobility
rights) (ibid. ss. 3 and 6).

Section 7 begins with “Everyone has the right to ...” (ibid. s. 7). The Court has
interpreted “everyone” in s. 7 to include every human being physically present in
Canada and thus amenable to Canadian law, including illegal immigrants (Singh v.
Canada (M.E.I.),[1985] 1 S.C.R. 177 at 202) and to exclude corporations because life,
liberty and security of the person are attributes of human beings, not corporations (Irwin
Toy v. Québec, [1989] 1 S.C.R. 927 at 1004). Although the Supreme Court has not yet
issued adefinitiveruling on s. 15’ sopening words of “Every individual,” the phrase has
been interpreted in the same manner as s. 7 by lower courts for the same reasons. See
P. Hogg, Constitutional Law of Canada, student ed. (Toronto: Carswell, 1999) at
685-86.
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governments to respect theserights, unlike the rightsthat accrue to members of
the political community. These political rights protect people’ s need to belong
to political communities, ones in which they participate as citizens with the
ability to shapetheir political and economiclifein cooperationwith others. (This
form of belonging builds on thefirst. Only if acommunity recognizes people as
human beings with inherent dignity will it proceed to accord them political
membership.) But democratic rights are not alone in promoting belonging.
Section 15, by prohibiting any governmental action that excludes people on the
basis of enumerated or analogous grounds, also protects belonging to political
communities, and its ambit is broader than political communitiesreferred toin
sections 3-5. For instance, in Benner v. Canada, the Court ruled that sexist
citizenship criteria violated section 15.%° In Corbiere v. Canada, it ruled that
denying the voteto off-reserve band membersin band el ectionsviolated section
15.>" Section 15 promotes the participatory goals of other Charter sections.

Thus, in summary, the Constitution as a whole protects belonging in the
human family (by virtue of containing human rights), identity groups and
political communities. It is against this backdrop of belonging' s necessary and
critical role generally in constructing constitutional purposesthat one must turn
to section 15. With respect to section 15, apurposiveinterpretation incorporates
the concept of universality that underlies all human rights documents — every
individual has inherent human dignity, and is entitled to equal concern and
respect asamember of the human family — and the reality that membershipin
both identity groups and political communities is critical to individuals, and
protected by the Constitution generally. Examining the concerns that shaped
equality laws prior to and during the drafting of section 15, showsthat the harm
that section 15 seeksto overcome and prevent isexclusion from communitieson
the basis of the enumerated or analogous grounds. It aims to prevent not only
exclusion by explicit membership criteria— theformal rulesof exclusion— but
also by the more indirect and less formal ways in which people are marked as
second class, aslessthan full members, and not permitted to participate fully in
the opportunities and riches of a society.

% [1997] 1 S.C.R. 358.
5 Supra note 44.
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1. THE POLITICAL AND HISTORICAL CONTEXT IN 1982

The purposive method requireslooking at the *language chosen to articul ate
the specific right or freedom” and the “historical origins of the concepts
enshrined.”*® In short, the “linguistic, philosophic and historical contexts’> of
section 15 at thetimeof itsenactment iscrucial. Inthispart | briefly examinethe
currentsof history that produced section 15, and arguethat the bel onging interest
is a common theme in the many strands and movements that coalesced to
produce equality rightsin their 1982 form.

One legal predecessor to the Charter, and an important component of the
historical context, is the human rights legislation enacted prior to 1982 that
prohibits discrimination on a number of specified grounds. The enactment of
general antidiscrimination laws began with the Saskatchewan Bill of Rights,
1947.%° The Co-operative Commonwealth Federation, a prairie populist party,
had included “equal economic and socia opportunity without distinction of sex,
nationality or religion”® asaplank initsfirst program, adopted in 1932. When
it formed the government of Saskatchewan in 1944, itsgoal of enacting abill of
rights gained political support because of the atrocities of the Second World
War. The bill was passed in 1947. The Bill of Rights had two parts. First, it
affirmed the fundamental freedoms of speech, assembly, association and
religion, the right to participate in elections and freedom from arbitrary
imprisonment.®? These freedoms were enjoyed by everyone. Second, it forbade
racial and religiousdiscriminationinemployment, housing, property ownership,
membership in professional and trade associations, education and access to
public services.®® This part received the lion's share of attention in the
Legidative Assembly. The Attorney General, JW. Corman, in moving second
reading of the Bill of Rights on 19 March 1947, summarized it as follows:
“Generally speaking, Mr. Speaker, the Bill attempts to make it the law of this

% Big M Drug Mart, supra note 10 at 344.

% Ibid.

% saskatchewan Bill of Rights, S.S. 1947, c. 35.

81 See Provisional Program of the Federation, section 4, being part of the Calgary
Programme, 1932 (reproduced in W. Y oung, The Anatomy of a Party: The National
CCF 1932-1961 (Toronto: University of Toronto Press, 1969) at 303—304).

%2 supra note 60, ss. 3-7.

% Ibid., ss. 8-16. More precisely, the prohibited grounds of discrimination were race,
creed, religion, colour and ethnic or national origin. Section 2 defined “creed” as
religious creed. The nonreligious grounds of race, colour and ethnic or national origin
are different methods of prohibiting ancestry as a ground of discrimination.
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land, the law of Saskatchewan, that the racial and religious minorities of our
province shall enjoy the same rights as others in respect of jobs, education,
business, professions and access to public places.”*

The historical record shows that the purpose of the Bill of Rights was to
ensure that everyone resident in Saskatchewan could participate fully in thelife
of the province without regard to membership in identity communities of race,
nationality or religion. The speeches given in the Legislative Assembly
emphasize this goal. In his introductory remarks, the Attorney General spoke
about the diversity of Saskatchewan’s population, noting that |ess than half the
population was of Anglo-Saxon origin. He condemned the pregudice and
exclusion suffered by people of other national origins. In supporting the
legislation, he asked whether any other province had “such a wonderful
opportunity of showing therest of the world how people of diverse nationalities
can live together in peace, in harmony and in good will.”®® The goa was to
ensure that anyone could work and prosper in Saskatchewan regardless of their
ethnic origin, race or religious beliefs. Several years later Premier Tommy
Douglas aptly described the aspiration as transforming Saskatchewan into “an
island of tolerance and good will ... a haven of neighbourliness.”®

Thus, the Bill of Rights sought to promote belonging. It recognized that
Saskatchewan society was comprised of many different groups and that these
groups belonged to the political community — the province. Beginningin 1947,
persons could not be denied jobs, services or housing because of their race,
nationality or religion. They could not be told that one occupation, business or
other sector of human activity was out of bounds for them because they
possessed these characteristics. For the drafters of the Bill of Rights,
discrimination meant excluding someone from employment, housing, public
services or other aspects of community life. Their law proclaimed that
membership in identity groups could no longer be areason for exclusion from
provincia society.

8 saskatchewan, Legislative Assembly, Debates and Proceedings (19 March 1947) at
990.

% Ibid. at 988.

% As quoted in 1993 by the Honourable Robert Mitchell, Attorney General of
Saskatchewan, in defence of an amendment to prohibit discrimination against gay men
and lesbians: Saskatchewan, L egislative Assembly, Debatesand Proceedings (29 A pril
1993) at 1315.
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Many other provinces enacted human rights legislation throughout the
subsequent three decades, and Parliament enacted the Canadian Bill of Rights®’
in 1960 and the Canadian Human Rights Act® in 1978. Modern human rights
legislation continuesthetheme and aspiration of the original Saskatchewan law.
For instance, the current Saskatchewan Human Rights Code has the stated
objective to “promote recognition of the inherent dignity and the equal
inalienable rights of al members of the human family and ... discourage and
eliminate discrimination.”® Since 1947, legislators have increasingly
acknowledged that other groups, not just those defined by race or religion, aso
suffer exclusion from full participation and rel egation to second-class status in
political communities. Hence the prohibited grounds of discrimination now
include the most common and pernicious methods of excluding groups and
treating them as unworthy of full membership.” As well, since 1947 human
rights advocates and commissions haveincreasingly understood that methods of
exclusiontake many forms. The devel opment of several important human rights
principles, such as the prohibition of harassment and adverse-effects
discrimination, sprang from a deeper understanding of the forms of exclusion.
For instance, human rights law has accepted for several decades that sexual
harassment in the workplace operates as a highly effective exclusionary device
to kee7|cl) women out of the workplace or make them feel unwel come and second
class.

8 s.C. 1960, c. 44, reprinted in R.S.C. 1985, App. III.

% saskatchewan Human Rights Code, R.S.C. 1985, ¢. H-6.

%  supra note 33, ss. 3(a) and (b). Similar objects are contained in most human rights
statutes.

The Saskatchewan Human Rights Code now prohibits discrimination because of race,
creed, religion, colour, sex, sexual orientation, family status (defined as being in a
parent-childrelationship), marital status, disability, nationality, ancestry, place of origin
and receipt of public assistance. Other jurisdictions have similar lists.

By the early 1980s, human rights commissions had accepted the argument being made
by many women and feminist organizations that sexual harassment was sexual
discrimination, and they were taking complaints on that basis. See A. Aggarwal, Sexual
Harassment in the Workplace (Toronto: Butterworths, 1987) at 10-12. For a brief
history of the early resistance of some commissions to recognizing sexual harassment
as sex discrimination, see C. Backhouse & L. Cohen, eds., The Sexual Oppression:
Sexual Harassment of Working Women (Toronto: M acmillan, 1978) at 118-19.
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One obvious debt the Charter owes to human rights statutes is its list of
enumerated grounds. Thegroundsincluded in section 15were already contained
in the human rights statutes of most jurisdictions.” Some, such asrace and sex,
were prohibited groundsin every statute, while others had already been widely,
though not unanimously, accepted by the legislatures and Parliament. The other
debt to the statutory experience was theinclusion of the* open-ended” clausein
section 15. One message from the experience from 1947 onwards was the need
to add to the prohibited grounds to ensure that the laws remained in tune with
understandings of harm. For instance, most jurisdictions had prohibited
discrimination on the basis of disability prior to 1982, as the exclusion and
segregation of persons with disabilities became increasingly unacceptable.
Section 15 was deliberately made open-ended to permit equality rights to
respond to the changing appreciation of discrimination.”

Another historical and philosophical source of understanding of section 15's
purpose is the women's movement. As part of the broader human rights
movement, it greatly influenced and assisted the work of |egislaturesand human
rights commissionsin their understanding of discrimination. More specifically,
feminist struggles throughout the 1970s contributed to the final language of
section 15. They campai gned against the narrow and sexist interpretation that the
courts had given to the equality provision in the Canadian Bill of Rights. In
particular, they advocated adding “equal benefit” to section 15, in part to
overcome the ruling in Bliss v. Canada (A.-G.) that equal protection did not
cover benefitssuch asunemployment insurance.” They al so argued for inclusion
of “equality under the law” to overcome the formalistic interpretation of
“equality beforethelaw” that had prevented Indian women from succeeding in
their chalenge to the sexist membership provisions of the Indian Act.” In
addition, the Charter contains several provisionsthat resulted directly from the
active engagement of organized feminist groups in constitutional matters.

2 For a description and discussion of the grounds in 1982, see W. Tarnopolsky,

Discrimination and the Law (Toronto: Richard De Boo, 1982) at 294—-328.

A. Bayefsky, “Defining Equality Rights” in Bayefsky & Eberts, eds., Equality Rights
and the Canadian Charter of Rights and Freedoms (Toronto: Carswell, 1985) 1 at
47-51. She also notes that many presenters argued that an open-ended clause was
necessary to ensure that the Charter kept pace with Canada’'s international
commitments.

™ 11979] 1 S.C.R. 183.

" Canada (A.-G.) v. Lavell, [1974] S.C.R. 1349 [hereinafter Lavell].
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Section 28 was added to ensure strong protection against sex discrimination.”
Oneyear later, in 1983, section 35(4) was added for the samereason.”” Whilethe
women’s movement did not have as great an impact as it would have liked on
constitutional renovation asawhole, it did have acritical role in producing the
equality provisionsin the Charter.

Feminism is a vast and diverse movement that encompasses considerable
substantive differencesin political beliefs, strategies and visions. It iswrong to
think of one feminist theory or one feminist position. Nevertheless, common
threads run through versions of feminism. In an important article, Denise
Réaume argues that the commonality and internal cohesiveness of feminist
jurisprudence and politicsis provided by the goal of aleviating the exclusion of
women.”® In canvassing | eading feminist positions, she concludesthat the harm
that women complain about, under any rubric of feminism, alwayshasexclusion
at its core:™

A feminist critique of law is, negatively, an analysis of how some or all women have been
excluded from the design of the legal system or the application of law, and positively, a
normative argument about how, if at all, women’s inclusion can be accomplished. The
concept of exclusion unifies substantially diverse conceptions of women’s experience and
the politics and strategies of inclusion.

Réaumeidentifiestwoformsof exclusion. First, explicit exclusion coversthe
set of rules that define separate spheres for women and men, sometimes in
legislation and other timesin judicial interpretation, to deny women inclusion
in key ingtitutions or important rights in the private sphere. Examples from
history includethe prohibition on women in the legal profession and theexplicit
exclusion of women from legal custodianship of their children.®

™ For the story of s. 28's inclusion, see P. Kome, The Taking of 28 (Toronto: The

Women'sPress, 1983); S. Razack, Canadian Feminism and the Law (Toronto: Second

Story Press, 1991) 27-41.

The story of s. 35(4)’sinclusion has not yet been fully told. For abrief description, see

B. Schwartz, First Principles, Second Thoughts (M ontréal: Institute for Research on

Public Policy, 1986) 95-102.

" D. Réaume, “What's Distinctive About Feminist Analysis of Law?" (1996) 2 Legal
Theory 265.

" lpid. at 273.

8 pid. at 275.

7
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Second, implicit exclusion operates when rules or norms are formulated or
applied using men as the standard, without regard to women’'s needs and
experiences. The circumstances and conditions of women’s lives are excluded
from the design of ostensibly sex-neutral rules. Réaume points out that with the
demise of most instances of explicit exclusion, feminist attention has turned to
the pervasive lack of attention or outright dismissal of women’s characteristics
inthedesign of legal rules. Asaparadigmatic exampleof implicit exclusion, she
refers to the legidative regime for unemployment insurance at issue in Bliss.
Because pregnancy was not a reason for men to be absent from work, it was
omitted from the grounds of coverage for unemployment insurance, and when
pregnancy was finally added, it was made subject to more stringent conditions.
Women with children were seen as less committed to employment and lessin
need of unemployment protection.®* In short they did not belong as permanent
members of the workforce. Réaume offers alengthy and perspicacious analysis
of the implicit excluson that continues to operate in the construction,
interpretation and application of rules throughout the legal system.®

AstheBlissexampleillustrates, theinterest in belonging must alwaysextend
to more than ssmply limited entry and participation on conditions that are set by
the existing members. For instance, if women arerelegated to clerical positions
in an organization, they are being treated as outsiders to its important networks
and positions of power. The metaphor of the “glass ceiling” signifies well the
exclusion that women experience from the upper echelons of the corporate
hierarchy. Women may be labelled as “second-class’ members. This apt term
from passenger travel communicates well the redity that while all people may
beriding on the sametrain, some people havefirst-class statusthat entitlesthem
to more privileges and better treatment.

8 Ibid. at 281.

8 Implicit exclusion, just like explicit exclusion, has potentially devastating effects for
women. Fortunately, since the Supreme Court’s decision in British Columbia (Public
Service Employees RelationsCommission) v.B.C.G.S.E.U.,[1999] 3S.C.R. 3, thelegal
standard for discrimination and its defences, such as “bona fides occupational
requirement,” no longer depends on whether courts classify the impugned action as
direct discrimination (explicit exclusion) or adverse-effects discrimination (implicit
exclusion). When the Court issued its decision, this unified approach had already been
required by some human rights statutes.
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Thewomen’ smovement and other human rights groups pressed for changes
intheoriginal draft of section 15 during the hearings beforethe Joint Committee
in 1981.% Theimpetus behind two important amendments, those stemming from
judicial interpretations of the Canadian Bill of Rightsin Lavell and Bliss, was
concern about explicit exclusion (direct discrimination) and implicit exclusion
(adverse-effects discrimination). In Andrews, Justice Mclintyre described this
history asimportant evidence of the purpose of section 15.* Thereasonsfor the
changes provide further evidence that section 15 was intended to protect the
interest in belonging.

First, the Joint Committee added the term “equal under the law” to
supplement the exceedingly narrow meaning given to “equal beforethelaw” by
the Supreme Court in Lavell.® Jeannette Lavell was one of thousands of Indian
woman stripped of their Indian status and denied the ability to pass statusto their
children because they had married non-Indian men. She complained that the
Indian Act discriminated on the ground of sex because Indian men who married
non-Indian women did not lose their status. Indeed, Indian men automatically
bestowed Indian statusto their non-Indian wives and any children of the union.
The Supreme Court held that Indian women were not denied equality before the
law becauseall Indian women weretreated alikeand all Indian men weretreated
alike. Indian women may not have been equal under the law but they were equal
before the law. The decision was met with considerable criticism and, severa
years later, the Human Rights Committee of the United Nations held that the
Indian Act provision did constitute sex discrimination.?® The Joint Committee
recommended adding the words “equal under the law” in section 15 to prevent
asimilar line of reasoning and result in the future.?”

8 For a description of section 15's history, see D. Gibson, The Law of the Charter:

Equality Rights (Calgary: Carswell, 1990) 36—-45; Bayefsky, supra note 73.

8  supranote 6 at 170.

8  Lavell, supra note 75.

%  Lovelacev. Canada (1983), 1 Can. Hum. Rts. Y.B. 305 (U.N.H.R.C.).

8  After hearing concerns about the omission of “equal under the law,” which could
continue the narrow Lavell reasoning, and with the federal government on 12 January
1981, indicating itswillingnessto accept a change, the Joint Committee recommended
the addition. See Special Joint Committee of the Senate and the House of Commons,
Minutes and Proceedings of Evidence, 1% Sess., 32™ Parl., 1980-81, Issue No. 57 (13
February 1981) at 57:12.
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The injustice suffered by Mrs. Lavell, which the Court did not rectify, was
exclusion from her identity community. The impugned law was an explicit
membership rule. Indian women who married non-Indians were stricken from
the membership rolls of their bands and from the list of Indians kept by the
Department of Indian Affairs. Only Indians may live on the reserve, participate
in band elections and receive other benefits that accrue with Indian status. For
Indianwomen like Mrs. Lavell, the consequence of their marriageswas physical
and political removal from their communities, an ouster backed by the sanction
of law. They became outsiders. There was sex discrimination here. women
suffered ouster and exclusion from agroup for marriage when mendid not. This
was direct discrimination at its most blatant.®®

Second, the Joint Committee recommended adding “ equal benefit” to ensure
that the courts would not repeat the decision in Bliss.* Stella Bliss could not
receive regular unemployment insurance benefits because she left work on
account of pregnancy. The first unemployment insurance provisions did not
include pregnancy as a legitimate reason to leave the workforce. When
pregnancy was added, it was made subj ect to morestringent conditionsthat Bliss
could not meet. The unstated premise of this statutory regime was that women
did not belong in the workforce because of their capacity to become pregnant.
If they were in the workforce anyway and unable to work continuously because
of pregnancy, they would be valued | essthan other workers unableto work. The
Supreme Court held that the Canadian Bill of Rights did not help Bliss because
it guaranteed only equal protection of the law, not equal benefits.*® The Joint
Committee added “equal benefit” to preclude similar reasoning in the future.™
The harm that Bliss suffered and that the committee intended to remedy is the
harm that Réaume identifies as implicit exclusion. Unemployment insurance
rules were drafted without attention to women'’s needs and experiences. When
women’ s needswere brought into the light of public policy, they weretacked on

8  The lingering effects of this particular injustice came before the Court in Corbiere v.

Canada, supra note 44. M ost of the Aboriginal people living off-reserve, and thereby
unable to vote in band elections, were women who had lost status because of marriage,
and therefore their children and grandchildren.
8  supra note 74.
The Court also held that the distinction was not sex-based because it was between
pregnant persons and non-pregnant persons, with any distinction created by nature and
not by legislation. This line of reasoning was rejected in Brooks v. Canada Safeway
Ltd., [1989] 1 S.C.R. 1219 at 1242-44, and similar reasoning with respect to persons
with disabilities was disavowed by La Forest J. in Eldridge, supra note 9 at 621.

% See Special Joint Committee of the Senate and House of Commons, supra note 87.
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as an afterthought rather than causing a fundamental redesign of the statutory
regime. This was adverse-effects discrimination at its most blatant.

Another change at the committee stage further buttressesthe position that the
interest in belonging underlies section 15. At the conclusion of its hearings the
committee recommended adding “mental or physical disability” to the list of
prohibited grounds of discrimination.® In arecent article on disability and the
congtitution, David Lepofsky outlines the legidative history of the provision.®
Heemphasi zesthat the harm that personswith disabilitiescomplained about was
the harm of exclusion, of being kept out of the community, shunted into
institutions and not permitted to participate as full members of the community.
Persons with disabilities insisted on adding “disability” to section 15 because
they viewed it as alegal mechanism to gain access to employment, education,
housing and public services. Sometimes they still suffer the harm of explicit
exclusion, but their exclusion today is more frequently perpetuated by the
methods of implicit exclusion. Laws, policies, buildings and services are
designed without any attention to their needs and circumstances. Persons with
disabilities still suffer the full range of adverse-effects discrimination.*

Thisperusal of thehistorical, philosophic and linguistic context of section 15,
whilenot comprehensive, providesevidencethat theinterest underlying equality
rights is the interest in belonging to severa different types of communities.
Section 15 guards against the harm of exclusion. By bestowing rights to
everyone, it outlines the scope of membership and sends the message that
everyone belongs to the Canadian community. The prohibited grounds of
discrimination, such asrace, sex, age and disability, areunacceptabl e reasonsfor
excluding members of identity groups from the benefits of full membershipin
society. As with other constitutional provisions, such as minority language
educational rights, section 15 articulates society’ s aspirations about the scope
and meaning of membership in different communities. The judicial task in

%2 On 28 January 1981, the Joint Committee voted unanimously to add these words to

section 15. See Special Joint Committee of the Senate and the House of Commons,
Minutes and Proceedings of Evidence, 1% Sess., 32™ Parl., 1980-81, Issue No. 47 (28
January 1981) at 91. For a comprehensive description of the testimony before the Joint
Committee, and the political activitiesthat preceded the committee’ srecommendation,
see D. Lepofsky & J. Bickenbach, “Equality Rights and the Physically Handicapped”
in Bayefsky & Eberts, supra note 73 at 332—-40.

M.D. Lepofsky, “Report Card on the Charter’s Guarantee of Equality to Persons with
Disabilities after 10 Y ears— W hat Progress? W hat Prospects?” (1997) 7 N.J.C.L. 263
at 272-87.

In Eldridge, supra note 9, La Forest J. acknowledges this situation.
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interpreting section 15 isto determine the appropriate meaning of belonging. To
state this task in the negative, judges must determine whether persons have
suffered the harm of exclusion in ways that the Constitution forbids.®

V. DIGNITY AND DISCRIMINATION BEFORE THE COURT

Initsrecent decision, Law v. Canada,® the Court cast the central purpose of
section 15 as “protecting and promoting human dignity.”*’

[T]he purpose of section 15(1) is to prevent the violation of essential human dignity and
freedom through the imposition of disadvantage, stereotyping, or political or social
prejudice, and to promote a society in which all persons enjoy equal recognition at law as
human beings or as members of Canadian society, equally capable and equally deserving
of concern, respect and consideration.”®

Putting dignity front and centre in equality analysis has the advantage of
recognizing that all people belong to the universal community of the human
family. However, it has several difficulties. First, by itself it istoo abstract and
general to demarcate the specific province of section 15 or to assist in resolving
equality litigation. Asl have noted, thereisastrong body of opinion that dignity

% D.C. Galloway, “Three Models of (In)Equality” (1993) 38 McGill L.J. 64, identified
three models of inequality in the Court’s jurisprudence: equal membership, social
disadvantagement and human dignity. | arguethat these approaches sharethe promotion
of belonging to different sorts of communities: the political units of Confederation,
identity groups and the human family.

Supra note 8. The litigation involved, once again, the criteria of eligibility for benefit
programs. Nancy Law’s husband died in 1991, when he was fifty and she was thirty
years old. He had contributed to the Canada Pension Plan for twenty-two years. Mrs.
Law was not entitled to survivor benefits because, at the time of his death, she did not
meet the statutory conditions: she was not over thirty-five, did not have dependent
children, nor was she disabled. In other words, she was a healthy, childless, young
woman. She argued that criterion of being over thirty-five constituted discrimination on
the basis of age, and thusviolated s. 15. The unanimous Court disagreed. Although the
policy drew a distinction on the basis of age, it did not discriminate because the
distinction did not violate human dignity. The Law decision is important because it
articulates the “human dignity” purpose of s. 15 and establishes a general methodology
for equality claims.

|bid. at para. 54.

% |bid. at para. 51.
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underlies all human rights documents.*® The dignity interest is not unique to
section 15, nor even especially characteristic of equality rights. For instance, the
protection of human dignity isalso the overriding objective of autonomy rights,
such as section 7’ sright to liberty and security of the person. Indeed, features of
Law’ s description of dignity could be applied without modification to describe
the purpose of section 7; for example, the Law statement that “Human dignity
... iIs concerned with physical and psychological integrity and empowerment”
aptly fits the interests in section 7.)° Furthermore, the generality of dignity
language does not offer much guidance in resolving equality litigation, or
instructiontolegislatorsin designing public policy. It merely changesthelabels,
rather than clarifying the issues. “[S]peaking of human dignity is a way of
expressing a set of moral problems rather than a technique for resolving
them.”*°* For one thing, the concept of dignity has the same broad scope and
contested meanings as the concept it seeks to explain — equality.'®> As Roger
Gibbins pointedly notes, the language of human dignity fails to provide an
appropriate guidefor public policy, and isoften deployed “ asatool to shut down
legitimate public policy debate.” % In the passage quoted above, the Court only
heightens the confusion by linking “freedom,” another abstract and contested
concept, with “essential human dignity” in its description of the purpose of
equality rights.

9 See supra text to notes 29—41. In Law, supra note 8, lacobucci J., writing for the

unanimous Court, was drawing common strands from previous opinions, which had

splintered badly in the infamous 1995 trilogy. It is not surprising that consensus could

only be found at avery general level.

Law, supra note 8 at para. 53. Englard, supra note 32 at 1924, observes: “The notion’s

pervasive impact is a sure sign of its vagueness and indeterminancy.”

101 b, Feldman, “Human Dignity asa L egal Value— Part I” [1999] Public Law 682 at 688.

102 Englard, supra note 32, maps many of the variants of dignity, noting the fundamental
differences between religious and secular understandings. See also D. Beyleveld & R.
Brownsword, “Human Dignity, Human Rights, and Human Genetics” (1998) 61 M .L.R.
661 at 665: “[H]uman dignity appears in various guises, sometimes as the source of
human rights, at other times as itself a species of human right (particularly concerned
with the conditions of self-respect); sometimes defining the subjects of human rights,
at other times defining the objects to be protected; and, sometimes reinforcing, at other
times limiting, rights of individual autonomy and self-determination.”

103 R. Gibbins, “How in the World Can Y ou Contest Equal Human Dignity?” (2000) 12
N.J.C.L. 25 at 28.
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Second, emphasizing human dignity may submerge other important aspects
of belonging. While it is important to reiterate that everyone belongs to the
human family, equality rights developed in response to specific forms of
exclusion and protect aparticular set of interestsin belonging. Thehistorical and
linguistic context reveal sthat equality rightsare about protectingidentity groups
from exclusion and second-class status within the larger society, aharm that can
beinflicted either by direct or indirect means. Members of these groups should
not be required to assimilate in order to enjoy the benefits of full membership,
of inclusion in the wider society. Human dignity may be at the core of the
concept of equality. But the core of equality rights, which are enforceable by
courts against legislatures, is about discrimination on the basis of obnoxious
grounds. | fear that placing human dignity at the centre of section 15 takes the
focusaway from discrimination and the patterns of exclusion that section 15was
intended to address.

However, the Court’s decision in Law does not erase the language of
discrimination and its history. The passage quoted above relates dignity to “the
imposition of disadvantage, stereotyping or political or social prejudice,” which
are contextual effects that determine the presence of discrimination. In other
passages, the Court links the goal of assuring dignity with the remedying of
discrimination.’® Moreover, discrimination takes centre stage in the third step
of the Court’s analytical framework for determining whether a law violates
section 15. The three steps are as follows: first, the impugned law must draw a
distinction; second, the distinction must be drawn on an enumerated or
anal ogous ground; and third, thedistinction must constitute discrimination.'® In
assessing discrimination, the Court considers four contextual factors. These
factorslook at thelarger context within which an impugned law operates, at the
effects of the law on peopl€'s lives and the historical practices of exclusion.
They are doing thereal work in section 15 litigation, not the abstract concept of
dignity.'°

104 supra note 8 at paras. 52, 83.

105 | aw, ibid., requiresthisthree-step approach, which has been followed in all subsequent
s. 15 decisions.

In Law and subsequent decisions, the third stage, with the four contextual factors, has
been critical: see e.g. Granovosky v. Canada (M.E.l.), [2000] 1 S.C.R. 703 at paras.
59-70 [hereinafter Granovosky]; Lovelace, supranote 14 at paras. 68—92. Thesefactors
owe much to L’Heureux-Dubé J.”s opinion in Egan, supra note 1.
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These four factors require an examination of context and of the effects of a
law or policy. Each is designed to uncover ways in which a group is being
treated asasecond-classmember. Thefirst factor iswhether the claimant suffers
preexisting disadvantage, stereotyping or prejudice. It looks backward to the
context of history, taking into account the past societal practices that treated
people unfairly. The second factor is the relationship between the ground, such
as sex, and the claimant’ s circumstances or characteristics. Does the impugned
law take into account the experiences, characteristics or needs of the claimant’s
group? This factor was decisive in Eldridge,*®” where policymakers failed to
consider the needs of deaf peoplein the delivery of medical services. It wasaso
decisive in Granovosky v. Canada,'® where policy-makers did consider the
needs of persons with disabilities in designing the Canada Pension Plan. The
third factor is the ameliorative purpose or effects of the law. Policies that seek
to correct patterns of exclusion, or assist the more disadvantaged, will typically
not violate section 15. This factor also requires an examination of context
because one must look at the place of groups within society to determineif they
aremoreadvantaged or disadvantaged. (Thisfactor a so pointsto treating section
15(2) as an exemplification of equality, not as an exception, which the Court
explicitly recognizes in Lovelace.'®) The fourth factor is the nature and scope
of the affected interests. The more severe and |ocalized the consequences of the
law for the affected group, the more likely that the law is discriminatory. In
assessing the importance of the interest, “it is relevant to consider whether the
distinction restricts access to afundamental social institution, or ‘ affectsabasic
aspect of full membershipin Canadiansociety’, or ‘ constitute] s] acompletenon-
recognition of aparticular group’.”**° The application of thisfactor explainsthe
difference in result between Corbiere, where the denial of the right to vote
violates section 15, and Granovosky, wherethe denial of benefitsto temporarily
disabled persons on the same basis as benefits available to persons with
permanent disabilities did not constitute a violation of section 15.

Inaddition, many decisionsexplicitly recognizetheimportance of belonging,
either in their analyses or outcomes. While the Court in Law expressed section
15’ s purpose in general termsthat protect belonging in the human family, it has
applied section 15 in circumstances that protect our belonging in identity
communities. For instance, its decision in Corbiere protected participation in

07 supra note 9.

18 supra note 106.

1 gypra note 14.

10 | aw, supra note 8 at para. 74. | discuss the necessity of assessing the value of the
interest at stake in Greschner, supra note 9 at 432—33.
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Aboriginal political communities; and Vriend prohibited exclusion from public
life on the basis of membership in an identity group. In Eaton v. Brant County
Board of Education, although the Court rejected a* presumption of inclusion,”
which would have moved it toward afull belonging model, it accepted that the
harms suffered by persons with disabilities are the harms of exclusion from the
larger society."* Aswell, its Granovosky judgment is full of the language of
belonging: “Exclusion and marginalization are generally not created by the
individual with disabilities but are created by the economic and socid
environment and, unfortunately, by the state itself.”*** Moreover, in a recent
equality decision, Little Ssters Books and Art Emporiumv. Canada,**® Binnie
J., writing for the magority, notes that “the ‘dignity’ aspect of the test [for
discrimination in the third stage of an equality analysis] is designed to weed out
trivial or other complaints that do not engage the purpose of the equality
provision.”*** This comment would indicate an important, but not necessarily
central, role for the concept of dignity.

A focus on belonging asthe central interest protected by section 15 changes
the analysis in an equality challenge. The orientation of the Court would be
grounded in the history and aspirations that led to section 15, which should
strengthen thelegitimacy of itsdecisions. The Court would seek insight fromthe
statutory human rightsjurisprudence, with itsrich and detailed experience with
the forms of discrimination. The analysis would have adifferent starting point.
Instead of asking whether the impugned law creates distinctions, the analysis
asks whether the claimant is suffering the harms of exclusion. The focuswould
be on the effects of thelaw on individuals and groups. Determining the suitable
remedy for an equality violation would begin with apresumption of inclusion as
the most appropriate method of redressing an exclusion. It may aso change the
result in particular cases, such asEaton, whereapresumption of inclusionwould
haverequired thegovernment tojustify itssegregation of adisabled child against
the wishes of her parents.*

11 11997] 1 S.C.R. 241.

12 gypra note 106 at para. 30.

13 [2000] S.C.J. No. 66.

14 pid. at para. 110.

15 For critiques of thisdecision for itsfailure to be inclusionary, see L epofsky, supra note
93 at 407-31; Greschner, supra note 9 at 434-35.
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Anapproach to section 15 that protectstheinterest in belonging can becalled
a“full membership” model. It has the following elements. Section 15 protects
the interest in belonging to the human family, the political communities of
Canadaand theidentity groups that comprise Canadian society. Persons cannot
be excluded because of their group membership, either by explicit or implicit
ways, from full participation in the social, economic and political life of the
country. Exclusion is indicated by legal rules that either bar or oust a group
completely or render more difficult the group’s entry or participation in an
institution or program. The application of stereotypes and myths about groups
typically indicatesafailureto accord full membership. It isnot relevant whether
the exclusion iswrought by deliberate malice or thoughtlessness. Both explicit
and implicit exclusions constitute violations of section 15 and must be justified
under section 1. Distinctions per se are not harmful; indeed, they are necessary
inallocating resourcesamongst members. They viol ate equality rightswhenthey
are used to demarcate groups as outsiders or second-class members. A “full
belonging” model is a substantive understanding of equality in that it looks not
merely at alaw’sform but at the law’ s effects on people’ s lives.

V. CONCLUSION

Equality rightsarewaysof accommodating different groups, of making room
for everyoneand of ensuring that everyone belongsto the Canadian community.
This purpose flows from an examination of the historical, philosophic and
linguistic context of section 15. First, the interest in belonging underlies the
statutory human rights codes that predate enactment of the Charter and which
the Court has recognized as interpretative sources for the Charter. Second, the
interest in belonging underlies the impetus behind adding several important
clausestothe Charter. Sections 28 and 35(4), thetwo gender equality provisions
that must be read in conjunction with section 15, were inserted because of a
feminist campaign to insert provisions in the Charter that would assist in
overcoming the exclusion of women from communities. Third, the words of
section 15 were changed in 1981 at the committee stage to give better effect to
these aspirations. Thus the approach in this essay builds on the work of
commissions and groups which struggled for inclusion of equality rightsin the
Charter and their continuing efforts. The protection of human dignity is part of
this belonging model for two reasons: first, because human dignity or asimilar
understanding of universal humanity underlies al human rights, including
equality rights; and second, to make it clear that the approach does not include
the negative connotation of belonging as ownership. But human dignity aone
does not capture the historical circumstances that equality rights are meant to
redress. The articulation of section 15's purpose responds to the Canadian
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experience of inequality when it considers the historical, social and economic
disadvantage of identity groups. In doing so, it promotes the ideal of a
community comprised of individuals with autonomy but also with antecedent,
necessary, continual and rewarding connections to others.

My objectiveisto devel op aspecifically Canadian conception of equality, not
because equality is anything less than a universal value, but because moving a
bit closer to equality requires close attention to the particular problems and
circumstances of a society. The likelihood of achieving a larger measure of
equality isincreased if attention is paid to our own history and the particul ars of
our circumstances. An approach that ties section 15 to Canadian history and the
Canadian experience with discrimination stands a better chance of actualy
improving peopl€ slives in important ways.'*®

On apersona note, my reflections about the purposes of human rights laws
and section 15 have been formed by my work with human rightscommissions.™*’
In hearing the concerns of individual s and groups who cameto commissionsfor
assistance, | realized that the unifying thread of their complaints was the pain
and hurt of exclusion. The Aborigina family denied rental accommodation
because of its ancestry, women subjected to harassment in their workplaces, a
pregnant woman not rehired after maternity leave, the person with mobility
impai rment denied accessto arestaurant, the non-Christian studentsrequired to
participate in Christian prayers— all were receiving the message that they did
not belong, asfull members, to Canadian society. They feltignored, unwel come,
likeintruders. They did not want rationality in governmental action or assurances
that abstract equality was theirs. They wanted to belong.

Over a decade ago, the American scholar Kenneth Karst argued that equal
citizenship was the primary guarantee of the Fourteenth Amendment.™*® Its
impetus was the banning of slavery, the exclusion of an entire group of people
from the very definition of personhood. The great civil rights cases concerned
inclusion; Brown v. Board of Education ruled that segregation — apartheid by
another name — was wrong. While Karst's work reminds us that speaking
synonymously of equality and belonging is not new to constitutional discourse,

18 J. Ross, “ Response to Professor M endes” (2000) 12 N.J.C.L. 39, makesasimilar point.

17| served as a member of the Canadian Human Rights Commission from 1987-90 and
as Chief Commissioner of the Saskatchewan Human Rights Commission from 1992-96.

18 K. Karst, Belonging to America: Equal Citizenship and the Constitution (New Haven:
Y ale University Press, 1989).
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he has remained dmost alone voice in American constitutional debates.™® But
their history is not ours. We will be true to our history and politics by
recognizing the substantive interest in belonging that animates the Canadian
conception of equality. Moreover, perhaps we can hope that the aspiration for
Saskatchewan that |ed Corman tointroduce the Saskatchewan Bill of Rightsover
fifty yearsagoistheinspiration that section 15 equality rightscan providefor the
rest of the world — to show how diverse people can live together in peace,
harmony and goodwiill.

19 gee e.g. M. Minow, Making All the Difference: Inclusion, Exclusion, and American
Law (Ithaca: Cornell University Press, 1990).
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MIDDLE-CLASSWHITE PRIVILEGE

Ruth Colker

The law and economics approach to anti-
discrimination law, with its key principles of
efficiency and personal autonomy, perpetuate
disturbing and stereotypical attitudes about
race. The author examines both educational
affirmative action and employment affirmative
action in the United States. Through devices
such as alumni preference programs,
educational institutions are able to indirectly
maintain a white, propertied social and
economic structure. Similarly, employers and
professional organizations are able, through
aptitude tests and word-of-mouth recruiting, to
avoid affirmative action initiatives. By relying
too heavily on the “efficiency” of law and
economics, courts are ignoring non-
discriminatory employment options. The law
and economics approach must locate and
address white privilege before criticizing
minority attempts to even the score.

l. INTRODUCTION

L’approche du droit et del’ économie a I’ égard
delalégislation sur I’ anti-discrimination, dont
lesprincipescléssont|’ efficacitéet I’ autonomie
personnelle, perpétue les attitudes génantes et
stéréotypéesau sujet derace. L’ auteur examine
I" action positivedansledomainedel’ éducation
et de I'emploi aux Etats-Unis. Grace a des
moyens tels que les programmes de préférence
desanciens, les établissements d’ ensel gnement
peuvent, indirectement, conserver unestructure
depropriété économique et sociale blanche. De
méme, les employeurs ou les organismes
professionnels peuvent, au moyen de tests
d’aptitude et du recrutement par bouche-a-
oreille, éviter lesinitiatives de |’ action positive.
En se fiant trop a «I’ efficacité» du droit et de
I” économie, les tribunaux ignorent les options
d’emploi non discriminatoires. L’ approche du
droit et de I’ économie doit d abord trouver et
régler leprivilege des Blancs avant decritiquer
les tentatives des minorités a égaliser le jeu.

My children wake up each morning in comfortable, warm beds in a safe neighbourhood
within walking distance of an excellent public school. They are the beneficiaries of an
excellent health insurance program and already have atrust fund for their college education.
My son’s daycare centre is equipped with computers, climbing equipment, art supplies,
books and hundreds of toys. Although my son is developmentally disabled, he receives
outstanding and free intervention services from the school district on a virtual one-on-one
basis. My daughter’ spublic school hasacomputer lab and classeswith only twenty children.
Our house is filled with books and educational toys, as well as two computers. If my
daughter decides to apply to Harvard University someday, she can take advantage of the
alumni preferencefor children of alumni even though | am the only personin her family tree

who attended Harvard.

Heck-Faust M emorial Chair in Constitutional Law and Professor of Law, Michael E.

Moritz College of Law, Ohio State University. | would like to thank Professors M artha
Chamallasand JulesL obel for their helpful conversationsrelating to thistopic. A longer
version of this article can be found in Ruth Colker, American Law in the Age of
Hypercapitalism: The Worker, the Family, and the State (New York: New Y ork

University Press, 1998).
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In American culture, noneof those advantagesarecalled “ affirmativeaction”
by middle-classwhites." If, at age eighteen, my daughter has higher standardized
test scores than another teenager, few middle-class whites would complain that
she had an unfair advantage. And, if upon graduation from college or graduate
school, she has abetter academic record than another student, few middle-class
whites would complain that she had an unfair advantage. In my middle-class
circles, no one has ever cautioned me to think twice about taking advantage of
my race and class privilege on behalf of either of my children. (1 would probably
be criticized if | failed to.) It is presumed that | will use my financial resources
to buy opportunities for them. In other words, my daughter’s race and class
privilegeisunlikely to cause her to have to face stigmaor prejudice later in life
within the middle-class circles in which she is likely to operate.? Stigma and
prejudice face African-American but not Caucasian beneficiaries of race-based
affirmativeaction.®* Harvard President Derek Bok commented on thisdistinction
in 1985 when he asked why whitesresent affirmative action for blacks but do not
express“similar resentments against other groups of favored applicants, such as
athletes and alumni offspring.”* In the words of Patricia Williams, “affirmative
action for the children of Founding Fathers just doesn’t seem to carry the
stigma.”®> This well-accepted social principle within the dominant culture®

Working-class people and racial minorities may nonetheless have a different
perspective. For example, Patricia Williams acknowledges that she must “confessto a
certain class envy” in reading of a family that was able to take advantage of “every
imaginable privilege of Boston's‘Brahmin’ society,” including admissionsto Harvard
for “sons who couldn’t read until their teens.” P. Williams, “The Pathology of
Privilege” (May 1996) The Women’s Review of Books 1.

My son, of course, may face stigmafor receiving assistance to ameliorate the effects of
his disabilities. But this potential stigmaisa consequence of his disabilities rather than
his race, gender or class.

Of course, if my daughter were to take advantage of a gender-based affirmative action
program, people might say that she would face prejudice or stigma.

M. Lind, The Next American Nation: The New Nationalism and the Fourth American
Revolution (New Y ork: The Free Press, 1995) at 169.

P. Williams, supra note 1 at 1.

“Embedded deep within the affirmative action debate are two durable assumptions. The
firstisthat affirmative action meansthat unqualified, or lesser qualified, individualswill
be selected over more qualified individuals. ... The second assumption ... is that there
exists a negative relationship between affirmative action and workforce productivity.”
M. Selmi, “Testing for Equality: M erit, Efficiency, and the Affirmative Action Debate”
(1995) 42 U.C.L.A. L. Rev. 1251 at 1251-52. For the view that “elitism” is becoming
less fashionable, see W.A. Henry 111, In Defense of Elitism (New Y ork: Doubleday,
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reflectsthe emerging acceptance of law and economicsin our legal and political
culture.

Law and economicsiswinning. Thework of law and economics scholarslike
Richard Posner and Richard Epstein now dominates antidiscrimination law.’
This field of law uncritically helps perpetuate devices that assist propertied
whites gain access to educational institutions or employment settings but seeks
to destroy comparable devices that assist African Americans. While hiding
behind principles like efficiency and personal autonomy, this field of law
actually reflectsdisturbing and stereotypical attitudesabout race. Aswewill see,
black employment is inefficient whereas white employment is efficient.

Il. LAW AND ECONOMICS

The two key principles of law and economics are efficiency and personal
autonomy,® which are strongly reflected in the work of Richard Epstein. For
example, he argues that government interference in the marketplace through
antidiscrimination law actually harmsrather than hel psdisadvantaged groupsin
society. With respect to peoplewith disabilities, hearguesthat the source of their
mistreatment at the workplaceliesin “government interference with the control
of their labor. Like everyone else, the disabled should be allowed to sdll their
labor at whatever price, and on whatever terms, they seefit.”® Similarly, in the
educational context, Richard Posner has argued that an affirmative-action
program designed to attain proportiona representation of racial minorities is
inefficient because it distorts the results of pre-existing personal preferences:
“[T]his sort of intervention would, by profoundly distorting the allocation of
labor and by driving a wedge between individual merit and economic and

1994).

| use the phrase “antidiscrimination law” to include constitutional law under the equal
protection clause of the Fourteenth Amendment as well as to include statutory law
under civil rights statutes. For the purposes of this article, these areas of the law are
conceptually equivalent.

“Economics has developed an extensive critique of regulation. According to this
critique, market-like instruments should replace bureaucratic rules wherever possible.
Substituting the former for the latter promise efficiency and liberty by lowering the cost
and coercion of achieving policy goals.” R. Cooter, “Market Affirmative Action”
(1994) 31 San Diego L. Rev. 133 at 134.

R. Epstein, Forbidden Grounds: The Case Against Employment Discrimination Laws
(Cambridge, MA: Harvard University Press, 1992) at 484.
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professional success, greatly undermines the system of incentives on which a
free society depends.”*°

As a judge, Posner has made a similar argument in an employment
discrimination case. Rather than preclude an employer from using a word-of-
mouth recruitment system, which perpetuated the racial segregation of the
workplace, Posner applauded the efficiency of the employer’s practice: “It is
clear, as we have been at pains to emphasize, the cheapest and most efficient
method of recruitment, notwithstanding its discriminatory impact.”**

The personal -autonomy principle permits Epstein to question the validity of
government authorizing or requiring affirmative action for a discrete subgroup
of society. Hewrites: “ Thereisno external measureof valuethat allowsthelegal
system or the public at largeto impose its preferences on the partiesin their own
relationship. Thereisthusno reason to have to decide whether we should weigh
the need for merit in employment decisions against the need for diversity in
workers.”*? Similarly, Posner has argued that affirmative action on behalf of
racial minorities has “no logical stopping point” short of a standard of “perfect
equality.”** The government interfereswith personal autonomy when it imposes
itsviewsabout which subgroups are entitled to affirmative action on employers.

Posner’s concern for efficiency, however, appears to dampen when such
arguments are used to support race-based affirmative action. One argument that
is sometimes made on behalf of race-based affirmative actionisthat it can serve
as an easy proxy for socio-economic disadvantage, since African Americans
disproportionately come from economically deprived households. At this point,
Posner backs off from his overarching concern for efficiency. He states: “To say
that discrimination isoften arational and efficient form of behavior isnot to say
that it issocially or ethically desirable.”** Even if race-based affirmative action
isthe most efficient way to achieve socio-economic diversity, given the costs of
acquiring individualized information, Posner argues that we should not permit
the use of race-based categories by state actors. At that point, Posner becomes
a staunch formal-equality theorist, arguing that we must not confuse what is

10 R.A. Posner, “The DeFunis Case and the Constitutional ity of Preferential Treatment of

Racial Minorities” (1974) 18 Sup. Ct. Rev. 1.
11 EEOC v. Consolidated Service Systems, 989 F.2d 233, 236 (7th Cir. 1993).
12 Epstein, supra note 9 at 413.
¥ Posner, supra note 10 at 18.
¥ bid. at 11.
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“efficient” with what is“good” or “right.”** (By endorsing the formal-equality
principle, he is also backing away from the personal-autonomy principle since
heis allowing amoral stance — antidiscrimination — to trump an employer’s
preferencesin hiring practices.) Theseinconsi stent strands of law and economics
have created a patchwork of case-law that consistently disservestheinterests of
African Americanswho desireto gain accessto higher education or employment
at the workplace. Part 111 of thisarticle discusses educational affirmative action
and Part 1V discusses employment affirmative action. As Michael Lind has
stated so provocatively, entry to the professional classes in the United States
“depends on two institutions: prestigious universities and state systems of
professional accreditation. These represent the primogeniture and entail of the
white overclass.”'®

. EDUCATIONAL AFFIRMATIVE ACTION

Educational institutions of higher education have never relied exclusively on
the“merit” principlein deciding whom to admit. Until the 1920s, admissions at
eliteinstitutions was often restricted to those males who could afford to pay the
tuition and had taken coursesgenerally only avail ablein private schools.*” Social
and economic status therefore played an important role in admissions long
before the advent of modern “testing” for admissions purposes.

Eliteeducational institutionsmodified their admissions practicesinthe 1920s
in response to what was perceived to be a problem with their increasing
identification as institutions admitting immigrant Jews and Catholics. Harvard
President A. Lawrence Lowell, for example, tried to respond to this problem by
imposing aceiling on the number of Jews admitted, but backed down from this
proposal after a barrage of public criticism. Instead, he invoked an alumni
preference policy that discriminated against children of immigrants, many of
whom were Jewish or Catholic.”® He employed an indirect rather than direct

' Ibid.

% Lind, supra note 4 at 152.

17 “Throughout most of the nineteenth century, Harvard and Yale admitted almost
everyone who could meet the academic requirements and pay the tuition. While there
was ho institutional policy of discrimination, the colleges maintained certain academic
criteria, including a Latin language requirement, that prevented many public school
studentsfrom even qualifying for admission.” J.D.Lamb, “TheReal Affirmative Action
Babies: Legacy Preferencesat Harvard and Y ale” (1993) 26 Colum. J.L. & Soc. Probs.
491 at 492-93.

% Ibid. at 494.
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method of discrimination. Asaresult of thispolicy, at |east twenty-five per cent
of Harvard's entering classes were the sons of graduates, a figure that has
remained relatively stable ever since.”

Although Harvard has presumably discontinued its practice of overt
discrimination against Jewish or Catholic applicants, it has never discontinued
the alumni preference. The alumni preference clearly offers applicants a
procedural and substantive advantage in the admissions process. Procedurally,
all other applications go to an admissions committee for review before reaching
the desk of the Dean of Admission. The application of a legacy applicant, by
contrast, goes directly to the Dean of Admission for reading. The Dean then
places commentsin thefile such as: “Not agreat profile but just strong enough
# s and grades to get the tip from lineage.”® The alumni preferenceisclearly a
“preference’; an admitted nonlegacy candidate, on average, scored 130 points
higher than an admitted legacy candidate for the time period 1983-1992.%

Although racial minoritiesareoftentargeted asobtai ning an unfair advantage
in the admissions process, legacy candidates obtain an equal or greater
advantage. As one commentator has observed: “If legacies [in 1988] had been
admitted ... at the same rate as other applicants, their numbers in the freshman
class would have dropped by close to 200 — a figure that exceeds the total
number of blacks, Mexican Americans, Puerto Ricans, and Native Americans
enrolled in the freshman class.”#

The legacy preference was historically introduced to intentionally
discriminate against recent immigrant groups, such as Jews and Catholics.
Today, it has a disparate impact against Asian Americans and other minority
groups that are unlikely to be able to take advantage of an alumni preference.
The Office of Civil Rights of the United States Department of Education
concluded that “the higher admission rate for white applicants over similarly
qualified Asian-American applicantsislargely explaned by the preferencegiven
to Iegaczi3$ and recruited athletes, two groups at Harvard that are predominantly
white.”

¥ |bid. at 495-96.
2 |bid. at 501.

2L |bid. at 504-505.
2 |bid. at 503-504.
2 |bid. at 502.
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In the 1970s, elite American universities began to change their admissions
policies to present an image of more racia, ethnic, religious and geographic
diversity.?* Many institutions that were historically restricted to white men were
opened towomen and variousracia minorities. Whilethese changesweremade,
some remnants of prior admissions practices remained in place and new ones
wereadded. Alumni preference continued to benefit asubset of whites, athough,
for thefirst time, female applicants could benefit from this preference. (At state
schools, political connections rather than alumni preference were often a
favoured plus.?®) Athletic preferencespreferential ly benefited mal e athleteswho,
at some institutions like Harvard, were aso predominantly white.

A new admission policy that emerged in this time period was increased
reliance on grades and especialy test scores. Whereas graduation from elite
secondary schools and the ability to pay were the admissions criteriaprior to the
1920s, the post-Second World War erasaw the emergence of purported “merit”
criteriaof gradesandtest scores. When schol arshipseventually becameavail able
for students from impoverished backgrounds in the 1960s, many African
Americans were still unable to attend elite institutions because of this recently
invoked “merit” criteria.

Admissions testing originally began as an attempt to help make threshold
judgmentsabout candidates’ abilitiesto succeed. Over time, however, thesetests
evolved “from a threshold to a relative measure” and, in turn, led to the
disproportionate rejection of African-American applicants at exactly the time
when they became formally €eligible for admission and financial aid.”® By the
1970s, “amost al of lega education embraced the liturgy of competitive
admissions that had until the 1970s been restricted to a handful of elite law
schools.”?” Today, it is estimated that only 5.9 per cent of college-bound high
school seniors can meet the competitive criteria used by dlite institutions, with
only O.Azfsper cent of college-bound African American seniors meeting these
criteria.

2 |pid. at 496.

% A.J. Scanlon, “The History and Culture of Affirmative Action” [1988] B.Y.U.L. Rev.

343 at 354.

E.J. Littlejohn & L.S. Rubinowitz, “Black Enrollment in Law Schools: Forward to the

Past?” (1987) 12 Thurgood Marshall L. Rev. 415 at 427.

Scanlon, supra note 25 at 352.

% see J. Owings, M. McMillen & J. Burkett, Making the Cut: Who Meets Highly
Selective College Entrance Criteria (National Center for Education Statistics, U.S.
Department of Education, Office of Educational Research and Improvement, April

26
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The question raised by these testsiswhat criteria of purported merit do they
seek to measure. Early attacks on the Law School Admission Test (LSAT) by
minority groups focused on the inability of those tests to predict successin law
school. Theempirical evidencesuggested that thetestsequally predicted success
for minority and mgjority students, although it was not a particularly good
predictor for either group.?® Because no evidence of predictive inequality was
found, “this significant flaw [in its predictability for any group] was lost in the
pressure to have some testing instrument.”* Also lost in the debate was how
important it was to predict first-year grades in law school as a criterion for
admissions: “If merit as defined by future academic performance is the trait
required for admission, then standardized teststhat predict such performanceare
acceptable. If future academic performanceisnot the solegoal of admissionsthe
use of such tests is problematic.”** The obsession with testing that began to
overtake American culturein the 1970stherefore caused institutions to be blind
to the accuracy or relevance of testing, while aso discounting the significance
of the disparate impact against racial minorities.

Even when institutions purportedly attempt to diversify their student body,
they rarely abandon prime reliance on grades and test scores. As Derrick Bell
argues.®

[T]heresponse of educational institutionsto minority demandsfor increased access... serves
to validate and reinforce traditional admissions policies that favor upper-class applicants
over those of more modest socio-economic backgrounds, regardless of their race. As with
so many other black-led civil rights reforms, preferential admissions will likely help more
upwardly-mobile white than black applicants, although it isthe latter who are enveloped in
a cloud of suspected incompetency by these programs ... The decision to maintain grades
and test scores as the prime criteria for admission advantages the upper class and ensures
that the nation’s economically privileged will continue to occupy the great majority of the
highly sought-after seats in prestigious colleges, medical, and law schools.

Two divergent transformations in American thinking about admissions to
educational institutional therefore took place in the 1970s. On the one hand,
Americansincreasingly believed that admissionswerelargely based on “merit,”
placing great weight in thereliability of standardized teststo evaluate merit. On

1995) at 4 (Table 1).

Scanlon, supra note 25 at 353.

% hbid.

81 D.E.VanZandt, “Merit at the Right Tail: Education and Elite Law School Admissions”
(1986) 64 Tex. L. Rev. 1493 at 1515.

2 D.A.Bell, Jr., “Preferential Affirmative Action” (1982) 16 Harv.C.R.-C.L.L.Rev. 855
at 865.
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the other hand, Americans began to believe that racial minorities were the only
group to sometimes gain admissions without meeting such objective criteria.®
They were targeted as a group undeserving of admissions on merit grounds
alone. In Anthony Scanlon’s words:*

The problem the minority students had was that they were neither politically nor
academically well connected. Already told through the media and fellow students that they
werelessable, they did not have the network or support of ‘ preferentially’ admitted majority
students. Nor could the minority students, at most law schools, reach a critical mass that
could provide its own support network.

Minority group members got singled out as a group getting “ preferential”
treatment while majority group members, who were even more likely to have
obtained preferential treatment, were not subject to criticism or stigma. One
might simply say that there were various criteria used for admissions purposes
— test scores, parents educational status, political connections, talent in male
gports and race. One would not necessarily label any of these criteriaas more or
lessappropriate or problematic. The perspective underlying law and economics,
however, has cleverly assisted American society to group these criteria dong
racist lines — to not question the criteriathat benefits whites and males and to
question the criteria that benefit racial minorities.® This is not to suggest, of
course, that law and economics has caused these groupings. It isto suggest that
law and economicsis atool that has been used, in collaboration with racism, to
help create this social, political and economic framework. In other words, the
pre-existing desire of many peoplein society to view merit through aracia lens
has helped facilitate the growing popularity of law and economics.

Thecasethat best capturesthiscollaboration between law and economicsand
racism is Hopwood v. Sate of Texas*® because, relying on law and economics
scholarship, the Fifth Circuit overturned aracial criterion in admissions while

3 “While tirades against affirmative action regularly fill the pages of magazines and

newspapers, the most disturbing form of affirmative action — preference given to
children of alumni, known as ‘legacies’ — isusually ignored by critics.” J.K. Wilson,
The Myth of Political Correctness (Durham, NC: Duke University Press, 1995) 149.
Scanlon, supra note 25 at 354.

“Legacies are the oldest form of affirmative action, dating from the efforts to exclude
Jews from elite colleges in the 1920s, but they have been virtually immune from
criticism.” Wilson, supra note 33 at 149. When the Office of Civil Rightsinvestigated
whether Harvard’s use of legacy preference discriminated against Asian-American
applicants, the office upheld Harvard’ s use of the legacy preference despite its adverse
impact because these preferences were “long-standing and legitimate” (at 151).

% 78 F.3d 932 (5th Cir. 1995).
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affirming a preference for whites. In Hopwood, the Fifth Circuit concluded that
a university may not consider an individual’s race in the application process.
However, it did state that a school may consider an applicant’s “relationship to
school alumni.”®

It takes little imagination to understand how the alumni factor serves to
benefit only asmall subset of thewhite population, sincethe University of Texas
excluded blacks from consideration for admission until 1950 when the United
States Supreme Court decided Sweatt v. Painter.® In 1971, for example, the
University of Texas School of Law admitted no black students. Virtually* every
child of every alumni from that year iswhite yet, in the name of formal equality,
we permit an alumni preference while we do not permit a minority racial
preference.

“Never havewhitejudges, relying exclusively on thework of white scholars,
spoken so authoritatively about theblack experiencein America,” said Professor
Leland Warein criticism of the decision of the Fifth Circuit Court of Appealsin
Hopwood v. Sate of Texas.” Professor Wareis correct to note that scholarship
by whites played a decisive role in the Fifth Circuit’s decision overturning the
admissions program at the University of Texas School of Law. Richard Posner’s
1974 law review article on the DeFunis case* was cited three times with
approval by the court while arequest by the Thurgood Marshall Legal Society
and the Black Pre-Law Association to intervene was denied. Posner’s work
established the proposition, which could not be contradicted by these
predominantly black organizations, that: “The use of aracial characteristic to
establish a presumption that the individual also possesses other, and socially
relevant, characteristics, exemplifies, encourages, and legitimizes the mode of
thought and behavior that underlies most prejudice and bigotry in modern
America.”** Why, then did alumni children also not face such prejudice and
bigotry?

¥ Ibid. at 946.

% 339 U.S. 629 (1950).

% Adoption and racial intermarriage cause me to say “virtually.”

4 L. Ware, “Tales from the Crypt: Does Strict Scrutiny Sound the Death Knell for
Affirmative Action in Higher Education?” (1996) 23J.C. & U. L. 43 at 78.

Posner, supra note 10.

Supra note 36 at 946 (citing Posner, supra note 10).
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Posner’ s conjecture about prejudice, having been uttered in 1974 without
empirical support, became a settled fact more than twenty years later when
guoted by the Fifth Circuit. Had the court quoted black scholars, like Randall
Kennedy, they instead would have had to deal with the more empirically based
claim that “[t]he problem with this view [that affirmative action entrenches
racial divisiveness| is that intense white resentment has accompanied every
effort to undo racial subordination no matter how careful the attempt to
anticipate and mollify the reaction.”*® As for the stigma argument, Professor
Kennedy responds: “ In the end, the uncertain extent to which affirmative action
diminishes the accomplishments of blacks must be balanced against the
stigmatization that occurs when blacks are virtually absent from important
ingtitutionsin the society ... This positive result of affirmative action outweighs
any stigmathat the policy causes.”* Why, onemust wonder, was Judge Posner’s
1974 law review cited as an authority on the effects of affirmative action on our
society rather than Professor Kennedy’ s1986 law review articlethat al so sought
to discuss the issue in “cost-benefit” terms but actually referred to evidence in
support of its claims? If Posner is correct, why then, one must wonder, do so
many African Americans support affirmative action? Arethey just plain stupid?
Or, are they as smart as white alumni in recognizing the value of a degree from
a well-respected institution, irrespective of the admissions criteria? The
importance of the Hopwood opinion is that it makes clear what one might only
have been ableto cynically suggest before— that scholarsinthefield of law and
economics manipulate their purported concern for efficiency and personal
autonomy in away that serves the interests of propertied whites.*

Let us pretend for amoment that alumni preferences were held to the same
strict scrutiny standard as racia preferences in cases such as Hopwood. They
must meet acompelling state objective and use meansthat are narrowly tailored
toward the achievement of those state objectives. In the language of law and
economics, we should not permit the use of an inefficient criterion — race— as
aproxy for another characteristic which we want to measure. We should insist
on the use of highly accurate indicators. Employing such reasoning, the Fifth

2 R. Kennedy, “Persuasion and Distrust: A Comment on the Affirmative Action Debate”
(1986) 99 Harv. L. Rev. 1327 at 1330.

4 |bid. at 1331.

% For further discussion of the unevenness of antidiscrimination law for whites and
blacks, men and women, heterosexual sand homosexuals, see R. Colker, “W hores, Fags,
Dumb-AssWomen, Surly Blacks, and Competent Heterosexual W hite M en: The Sexual
and Racial Morality Underlying Anti-Discrimination Doctrine” (1995) 7 YaleJ.L. &
Feminism 195.
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Circuit saysthat it is offensive to use aracia preference as aproxy for another
characteristic, such as diversity of viewpoint, because the preference does not
meet the narrowly tail ored portion of the constitutional standard. We should seek
to usecriteriathat moreperfectly match the characteristic we purport to measure.

Under this standard of efficiency, we could not justify the alumni preference
if it was being used inefficiently as a proxy for another characteristic such as
alumni donations or academic excellence. Alumni donations can be directly
measured; no proxy isnecessary or efficient. Moreover, giving weight to alumni
donations contradicts the stated admissions criteria that is supposed to be
“needs-blind.” How can a process be needs-blind while also giving weight to
alumni children because of thebeneficial effect onfundraising? And, asMichael
Lind hasnoted, if wejustify legacy preferenceon afinancial basisthen “it might
save time and trouble simply to sell diplomas for their children to rich aumni
parents through the mail.” *

Academic excellence is an often expressed justification for this preference.
Harvard Dean of Admissions William Fitzsimmons justified the preference in
1991 by stating that “children of alumni are just smarter; they come from
privileged backgrounds and tend to grow up in homes where parents encourage
learning.”*’ The empirical evidence, however, does not support this claim since
these admittees, on average, have lower grades and test scores than non-legacy
admittees. In addition, the standard measures of excellence (grades and test
scores) probably aready overstate the abilities of this group, because they are
likely to have had the economic resources to maximize their performance on
these measures. In any event, the equation of alumni children with superior
academic excellence (beyond the predi ctionsthat woul d otherwise bemadefrom
grades and test scores) isnot logical, rational or efficient. Thelast time Harvard
compared the performance of legacy and non-legacy classmateswas 1956, when
astudy “showed Harvard sons hogging the bottom of the grade curve.”*®

Alternatively, one might argue that the alumni preference is not intended to
stand asaproxy for something el se; it standsfor itself — that auniversity values
the children of its alumni preferentially because of their prior experience as
children of alumni at that institution. Those children have somethingin common
— each hasgrown up in ahousehold in which one of the parents graduated from

46
47

Lind, supra note 4 at 331.
J. Larew, “Why are droves of unqualified, unprepared kids getting into our top
colleges? Because their dads are alumni” (1991) 23 Washington Monthly 10 at 11.
48 -

Ibid.
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that institution. It is true that the composition of this group has been socially
constructed. Oneis not inherently, biologically, an alumni child. One becomes
an alumni child because of something that one' s parent has done either before
or after one' s birth. One then acquires thistrait through one' s parent.

But how valuable is a group identity that has possibly only existed for one
generation? And does being the child of an alumni really shape identity in any
meaningful way?*® Can it meet acompelling state-interest standard? It ishard to
come up with a justification for alumni preference that comes close to
establishing acompelling, or even strong, stateinterest.> Inthelanguage of law
and economics, there is no objective basis for this preference.

Justificationsfor racial affirmativeactionare, infact, much stronger. Aswith
the alumni category, it is now commonly acknowledged that race is a socialy
constructed experience. Anthropol ogically, racial differencesamong humansdo
not genuinely exist. But, historically, we have created meaning that attaches to
certain characteristics which we label “race.” The social construction of those
traits makes them no less read. An institution might value having someone
present at auniversity who grew up identified asamember of aparticular racial
group. And, unlike the alumni preference, this form of self-identity may have
been passed on for many generations and learned at an early age. The views of
the members of thisgroup need not beidentical for their presenceto bevaluable
or noteworthy. Infact, the differencesintheir viewpoints might hel p rebut social
stereotypessuch as“all blacksthink alike.” But their presencereflectsthereality
of agenuine social category.

4| have observed that my daughter started to shape her self-identity with reference to her

race and gender at about the age of four. For example, when we were taking a walk
when she was four years old, she stopped and stared at an African-American male who
was delivering the mail. His occupation was obvious both by his activity and his
clothing. She then observed, “He can’t be amail carrier because his skinistoo dark and
he’s a boy.” Where she got the idea that mail carriers must be white women, | don’t
know. The important point is that at such a young age she was already shaping her
perceptions of others (and most likely herself) according to gender and skin colour. |
am quite confident, however, that she had no idea that | attended Harvard University
when she made those comments.

“Unlike affirmative action for under-represented minorities, which seeksto compensate
for pastwrongsand improveracial equality, legacy preferences serveno noble purpose.
Thisisaffirmativeaction for rich, privileged white students, providing special treatment
for students with the most advantages.” Wilson, supra note 33 at 151.
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Posner, when he spoke about the effect on prejudice and bigotry,
misunderstood the justification for more than token participation by a racial
minority group at an institution. The point is not that all blacks think alike,
therefore, we need more blacksto attain diversity in viewpoint. The point isthat
all blacks do not think alike and that fact will not be apparent until there are
more than atoken number of blacks present at an institution.

Posner isfond of reciting formal equality arguments to overturn affirmative
action but it is terribly misleading to suggest that the law of educational
admissionsisrealy formally equal. Alumni preference policies are not subject
to judicia challenge, despite their disparate impact against racial minorities,
because disparate impact theory under the Constitution or Title VI of the Civil
Rights Act of 1964 requires proof of “intent” to racially discriminate that courts
have ruled is not available in such situations. This is why the Office of Civil
Rights ruled against the Asian-American complainants in the case against
Harvard University. Disparate impact existed, but no direct evidence of intent
to exclude Asian Americans was found. The historical evidence that alumni
preferencewasoriginaly created to exclude other immigrant groups— Jewsand
Catholics — was not considered sufficient evidence of unlawful intent.>

Racia preference policies for racia minorities, however, are subject to
judicial challenge because they purportedly harm whites intentionally. Formal
equality results in unequal justice where whites get preferences and blacks do
not. Posner’ sversion of law and economicsrequiresblackstojustify theobvious
benefitsof morethan token diversity (without listening to black scholarship) and
permitswhitesto perpetuate segregation without justification. Thisisnot formal
equality but maintenance of awhite, propertied social and economic structure.

V. EMPLOYMENT AFFIRMATIVE ACTION

Individualized employment decisions, like individualized educational
admissions decisions, require the specification of criteria for selection. In the
employment area, those criteria are often considered to be merit-based unless
they involve race-based affirmative action. Y et many of these criteria benefit
whites despite the fact that they do not correlate significantly with the capacity
to performthejobin question. Thecriteriathat disproportionately benefit whites
include word-of-mouth recruiting, high school or college diplomarequirements
and “genera intelligence” tests. When challenged as giving an unfair
employment advantage to non-black candidates, these devices are often

51 See generally Lamb, supra note 17.
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applauded by law and economics theorists despite little evidence of fairness or
efficiency. By contrast, when any system isimposed to givea“plus’ to ablack
candidatefor employment, these sametheoristscriticizethe preference by hiding
behind concerns for formal equality.

These employment criteriahave not been consistent over time. Standardized
testing i satwentieth-century phenomenon that began to be commonplaceincivil
serviceemployment asovert raceand gender barrierswereeliminated. Suchtests
are presumed to test an applicant’s ability to perform a job when, in fact,
“employment tests provide only limited information regarding an individual’s
potential, and even lessinformation asto the comparable abilities of competing
candidates.”>* As blacks came to have more schooling in the 1970s, a college
education becameincreasingly important,> although the actual valueof acollege
degree is often presumed rather than empirically established. Whites have the
opportunity to benefit from examination and educati on requirementsirrespective
of whether those criteria correlate with positive workplace performance.
American culture simply presumes such a correlation.

When Epstein defends educational requirements, he does not rely on
empirical evidence. Instead, he refers to the “global social perception that
education, like good personal habits, isaways job related.”>* And, asistypical
when such assertions are made, he relies on the work of Richard Posner to
support his statement.™ Posner, in turn, created a presumption of such
correlation based on “judicial and professional experience with educational
requirements in law enforcement.”* In fact, courts that have examined the
empirical evidence concerning educational requirements have not shared Judge
Posner’ s presumption or conclusion.*” Asin the Hopwood case, a presumption
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Selmi, supra note 6 at 1262.

“While the average black in 1980 now had twelve years of school, compared to twelve

and a half for whites, other differences persisted. As college education became more

important, whites maintained a significant advantage. In 1980, 17.1 per cent of whites

had college diplomas, as compared to only 8.4 per cent of blacks.” T.A. Cunniff, “The

Price of Equal Opportunity: The Efficiency of Title VII After Hicks” (1995) 45 Case

Western Reserve L. Rev. 507 at 535-36.

Epstein, supra note 9 at 214.

% Ibid. at 214, n. 24.

% Aguilera v. Cook County Police and Corrections Merit Board, 760 F.2d 844 (7th
Cir.1985).

5 See Freeman v. City of Philadelphia, 751 F. Supp. 509 (E.D. Pa. 1990); Officers for

Justice v. Civil Service Comm’n, 473 F. Supp. 801 (W.D. Calif. 1979); Vanguard

Justice Society v. Hughes, 471 F. Supp. 670 (D. Md. 1979).
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about the abilities and interests of blacks has been created by Posner’s non-
empirical scholarship.

A more complete picture of American employment patterns would reveal
quite adifferent story. As Randall Kennedy explains:*®

[A] long-standing and pervasive feature of our society is the importance of awide range of
nonobjective, nonmeritocratic factors influencing the distribution of opportunity. The
significance of personal associations and informal networks is what gives durability and
resonance to the adage: “It's not what you know, it's who you know.” As Professor
Wasserstrom wryly observes,”’ Would anyone claim that Henry Ford |l [was] head of the
Ford Motor Company because he [was] the most qualified person for the job?”

One area of employment that is often considered meritocratic, but which is
based on a history of exclusionary tactics, is admission to the legal bar. In the
early nineteenth century, admissions standards were greatly reduced to permit
virtually any eligible man to practice law.>® Women and blacks were, of course,
formally excluded from the practice of law.* By thelate nineteenth century, this
practice began to come under attack as articles complained that “horde upon
horde” were “connected with the practice of so noble a profession.”® It was at
this time that Christopher Columbus Langdell’s views with respect to lega
education came to predominate American culture. Two explanations for his
influence on the profession are his ties to Harvard and his “scientific”
justification for promoting legal education.®? In other words, the litist values of
law and economics began to emerge during the age of Darwin and were partly
responsible for the development of more formal standardsfor admissionsto the
bar. In 1921, and again in 1971, the American Bar Association expressed
approval of the bar examination as acriterion for admission to the bar.* Today,
only the state of Wisconsin relies on the diploma privilege for bar admission,

% Kennedy, supra note 43 at 133233 (quoting Professor W asserstrom).

*® D.R. Hansen, “Do We Need the Bar Examination? A Critical Evaluation of the
Justification for the Bar Examination and Proposed Alternatives’ (1995) 45 Case
Western Reserve L. Rev. 1191 at 1195.

% See generally D.L. Rhode & D. Luban, Legal Ethics, 2d ed. (New Y ork: Foundation

Press, 1995) at 71. When the American Bar Association unknowingly admitted three

black lawyers to membership in 1912, it immediately passed a resolution precluding

further associational miscegenation. “The association thereby committed itself to lily-
white membership for the next half-century.” J.S. Auerbach, Unequal Justice: Lawyers

and Social Change in America (New Y ork: Oxford University Press, 1976) 65—66.

Hansen, supra note 59 at 1197-98.

% lpid. at 1199.

% Ipid. at 1201.
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eschewing the bar examination. Hence, reliance on the bar examination as a
rigorous tool for admission to the bar is a phenomenon of the late twentieth
century. The role of the legal bar to weed out the “hordes” who desired to
practice law was an expression of overt class bias. This class bias persists today
as “bar associations tend to concentrate on low-status attorneys who have
committed improprieties, turning a blind eye to the abuses of name partners at
prestigious firms.” %

Whereasin the eighteenth and nineteenth centuriesformal barriers excluded
African Americans and women from the practice of law, today the bar exam
disproportionately excludes African Americans from the practice of law.%®
Although one cannot prove directly that the examination requirement was
created to weed out African Americans, circumstantial evidence does support
this view. For example, the state of South Carolina eliminated the diploma
privilegeandinstituted the bar examination requirement exactly threeyearsafter
the first black law school opened in the state.®® The “reading the bar” rule was
eliminated in 1957, shortly after a black applicant used this method to gain
admission.”” The state of South Carolina, of course, defends each of these
changes on race-neutral grounds® and it may be true that multiple factors
(including racism) caused these changes. Similarly, in Philadel phia, applicants
for admissions to the bar were photographed and black applicants were seated
consecutively inthe samerow “to facilitate the grading of their examinations.” *
The racially conscious grading of the bar examination followed a covertly
discriminatory preceptorship and registration system under which not asingle
black wasadmitted to the Pennsylvaniabar between 1933 and 1943.” Hence, the
bar exam (with itsracial impact) is of recent vintage in the United States.

The bar exam persists as a selection device, despite its disparate impact,
because it is thought to weed out incompetent applicants to the bar. In fact, the
evidence suggeststhat “the bar exam isessentially an achievement test and does
not test for what lawyers actually do.”™ It simply verifies a student’s prior

Lind, supra note 4 at 153.

Hansen, supra note 59 at 1219.

% Richardson v. McFadden, 540 F. 2d 744 at 747 (1976).

5 Ibid. Under the “reading the bar” rule, an applicant apprenticed with a lawyer for a
designated period of time and then automatically became a member of the bar.

% Ibid. at 748.

% Auerbach, supra note 60 at 294.

" pid. at 128.

™ Hansen, supra note 59 at 1206.
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privilege“that have already been tested for at |east threetimesin alaw student’s
career, namely, during undergraduate training, the LSAT, and law school
training.” "> Recognizing the correl ation between law school grades and passage
of the bar examination, the Fourth Circuit stated: “ An applicant for the Bar who
has graduated from an accredited law school arguably may be said to stand
before the Examiners armed with law school grades demonstrating that he
possesses sufficient job-related skills. Why, then, any bar examination at all?’

If the bar exam were required to withstand a rigorous standard of
justification, it is doubtful that it would pass muster. Commenting on the
selection of acut-off scorefor passage of the bar exam, for example, the Fourth
Circuit noted: “We tend to agree with appellants expert that, if this second
system is utilized in the precise manner described by the Bar Examiners, it
would be ailmost a matter of pureluck if the ‘70" thereby derived corresponded
with anybody’ sjudgment of minimal competency.””* And, when upholding the
constitutionality of the bar exam under avery lenient constitutional standard, the
Fourth Circuit acknowledged: “That is not to say that such an unprofessional
approach leaves us with much confidence in the precise numerical results
obtained.”” Despite the apparent inefficiency of the bar examination, it has
never been attacked by scholarsin thefield of law and economics. Instead, one
might argue that the persistence of the bar examination is a reflection of the
Langdellian trend toward trying to introduce scientific principles into the
selection of lawyers, irrespective of the validity of those principles.

In fact, when the law tries to force employers to justify examination or
education requirements, scholars in the field of law and economics complain
loudly. The case that exemplifies this phenomenon is Griggs v. Duke Power
Co.,”® which was decided under Title VI of the Civil Rights Act of 1964, rather
than the Constitution. Asin the bar examination example, Griggs serves as an
excellent demonstration of how educational and testing requirements change as
overt entry barriersto blacksareeliminated. In Griggs, theempl oyer changed the
rules for promotion from labourer into higher-level jobs the day that Title VI
went into effect (2 July 1965). For the first time, employees were required to
pass a high school equivalency program in order to be promoted. Such

2 |bid.

" Supranote 66 at 749, n. 11.
" Ibid. at 750.

™ |Ibid. at 750, n. 14.

401 U.S. 424 (1971).
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performance could only be established by achieving a proscribed score on the
Wunderlic generd intelligence test or the Bennett AA general mechanical test.

The United States Supreme Court concluded in the Griggs case that when
such devices produce disparate impact against blacks, that they must bejustified
by business necessity.”” Because employers have been unable to construct the
evidence of test validity required under this standard, “the routine use of the
Waunderlic and Bennett tests, condemned in Griggs, is today a thing of the
past.” ® One might have expected law and economics scholars to applaud this
result as it encourages employers to choose efficient, job-related selection
devicesrather than rely on presumptions about correlations between test scores
and job performance. Instead, this line of cases has been roundly criticized as
making it too expensive for employers to use testing and educational
requirements that will withstand judicial scrutiny.

Richard Epstein hasled the charge against requiring validation of such tests,
presuming that testing servesaval uable purpose. His sourcefor that proposition
isthe industry that creates and promotes these tests:”

Notwithstanding their embattled status under Title V11, there is a widespread belief on the
part of those who design and use general employment tests that these provide accurate and
essential predictionsof job successfor individual workers and should therefore be regarded
as an important, indeed an indispensable, aid in hiring and promotion decisions.

Hisreasoning is circular. He insists that we should permit educational and
testing requirements to give young people an incentive to obtain more
education.?’ But, of course, we could also caution young people from thinking
that increased education always resultsin increased employment opportunities.
They may want to consider other factorsin seeking higher education such asthe
intrinsic satisfaction from such education or the differing types of jobs that may
become available. Y oung people who choose to pursue adoctoral degreeinthe
humanities must recognize that they may have had a higher earning potential
through an inexpensive certificate program in the health-care field yet

™ Thisis a higher standard than was employed in the Fourth Circuit’'s bar examination

case. See Richardson, supra note 66 at 748: “Under the Equal Protection Clause of the

Fourteenth Amendment the issue is still whether the examination is job related, albeit

aless demanding inquiry [than under Title V11].”

Epstein, supra note 9 at 215.

" Ibid. at 236.

8  «[B]y reducing the returns on education, it removes one of the incentives that young
people haveto expend money, time, and effort on acquiring an education.” Ibid. at 215.

78

Vol. VI, No. 2
Review of Constitutional Sudies



Middle-Class White Privilege 343

presumably enter thefield for itsintrinsicvalue. Carriedtoitslogical conclusion,
however, Epstein’s argument would permit employers to virtually bar any
individual from low-level employment who could not obtain high test scores or
acollege diploma irrespective of hisor her aptitude for that particular job. For
myself, an employer would make a terrible mistake in presuming that | was
competent to perform adequately at amechanical job, such aswasat stakeinthe
Griggs case, based on my ability to perform well on a general-intelligence test.

Another employment devicethat often harms the employment opportunities
of blacks is word-of-mouth recruiting.** The American labour force is heavily
segregated along racial lines. Because of segregation in friendship and housing
patterns, word-of-mouth recruiting therefore results in perpetuation of those
segregated patterns at the workplace. As the Fifth Circuit concluded in 1973,
word-of-mouth recruiting “operates as a ‘built-in-headwind’ to blacks’ at a
workforcein which only 7.2 per cent of the employees are black.® Similarly, a
1994 University of Minnesota study of poor youthsin Boston found that blacks
in the sample had more schooling but lower wages than whites, because whites
had better employment contacts: “Whites who found jobs through relatives
earned 38 per cent more than the blacks who did. But for those who got jobs
without contacts, the white-black earning gap was only 5 per cent.”® Word-of-
mouth recruiting therefore affects both employability and wages.

Word-of-mouth recruiting has been upheld as “efficient” even when the
evidence demonstrates that it would have been equaly efficient to notify the
state unemployment service of a job opening. Then, however, the applicants
would have been disproportionately black given the disproportionately high rate
of unemployment in the black community. In other words, unemployment by a
particular racia group is easily perpetuated if word-of-mouth recruiting rather
than notification of the state unemployment office is the primary method of
recruitment for anentry level job: “[ T]he presence of unconsciousdiscrimination
may prevent acompeting firm from recognizing the opportunity presented by the

8 For a discussion of word-of-mouth recruiting at Bethlehem Steel, see M. Johnson,

“Affirmative Action Isn’t the Only Example of Group Privileges” The Atlanta
Constitution (31 March 1996). In this example, the employer gave first preference to
the children of employees and justified the preference by stating: “ The son or daughter,
knowing the father is present, are going to do the best they can ... That’san asset for the
company.”

8 United States v. Georgia Power, 474 F.2d 906, 925 (5th Cir. 1973).

8 J. Tilove, “White “Legacies” vs. Affirmative Action” The Arizona Republic (9 April
1995).
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discriminated class of employees, further constraining the effect of market
competition as a means of eradicating employment discrimination.”® An
employer may choose to pursue an application process that minimizesits costs,
but which process will it choose? Will it choose to notify the state
unemployment office or will it encourage employees to tell their friends and
relatives of employment openings? Both mechanisms are cheap and thereby
efficient. The first process, however, will usually result in large numbers of
minority applicants and the second (in an aready segregated workplace) will
usually not.® A search for efficiency, combined with conscious or unconscious
racism, may result in the choice of word-of-mouth recruitment. The Seventh
Circuit hasratified word-of-mouth recruitment as consi stent with the principles
of efficiency and thereby presumed that it isal so consistent with the principle of
nondiscrimination. The argument by the EEOC in these cases that state
employment services were not, but should have been, used for employment
advertising was ignored. There is no reason to equate efficiency with
nondiscrimination. Multiple efficient sources for employees exist. Why, one
should ask, was a particular device chosen?

The first word-of-mouth recruitment case to be decided by the Seventh
CircuitisEEOC v. Chicago Miniature Lamp Works.?® Chicago Miniaturerelied
primarily on word-of-mouth recruiting for the job classification in question —
entry-level factory jobs. Thisword-of-mouth recruiting resulted in blacks, who
have historicaly been underrepresented in Chicago Miniature’s workforce,
continuing to be underrepresented in its applicant pool. By contrast, this system
worked to the advantage of Hispanics who were well represented at the
workplace and, accordingly, the applicant pool. The trial court found for the
plaintiffs in the disparate impact claim.®” On appeal, the Seventh Circuit
overruled the district court judge, finding that the factory was located in a
Hispanic and Asian part of Chicago whereit was unrealistic to expect blacksto
desireto work. It blamed the low application rates for blacks on lack of interest
in such jobs, rather than on any affirmative actions on the part of the employer.

Selmi, supra note 6 at 1281.

Hence, as early as 1968, Professor Blumrosen, who has also worked for the EEOC,
suggested that “a requirement outside of the South that all employers utilize the
employment service with respect to all jobs will benefit Negro job seekers to a
proportionally greater extent than white, and should be imposed.” A.W. Blumrosen,
“The Duty of Fair Recruitment Under the Civil Rights Act of 1964" (1968) 22 Rutgers
L. Rev. 465 at 481.

8 947 F.2d 292 (7th Cir. 1991).

8 EEOC v. Chicago Miniature Lamp Works, 622 F. Supp. 1281 (N.D. I1l. 1985).
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In the court’s words: “Miniature is not liable when it passively relies on the
natura flow of applicants for its entry-level positions.”®

Eight yearslater, the Miniature holding was transformed into the conclusion
that word-of-mouth recruitment isinherently “efficient” and “cheap” in EEOC
v. Consolidated Service Systems,® a race-discrimination suit brought against a
cleaning company owned by an immigrant from Korea® As the defendant
admitted, he relied amost exclusively on word-of-mouth recruiting to hire
employeesfor his company, which employed unskilled employees at minimum
wage. Nearly al the employees of the company were K orean American, despite
the fact that the company was situated in the majority-black city of Chicago.
Writing for the Seventh Circuit Court of Appeals, Posner J. affirmed the district
court’s decision dismissing the suit. Judge Posner was apparently heavily
persuaded by theefficiency of Consolidated’ shiring practices. Not lessthan four
times, Posner J. recitesthat Consolidated picked the cheapest and most efficient
method of hiring through word-of-mouth recruitment. As Posner J.says. “It is
clearly, aswe have been at pains to emphasize, the cheapest and most efficient
method of recruitment, notwithstanding its discriminatory impact.”®* Judge
Posner’s nonempirical assertion about efficiency entirely overlooked the
efficiency of notifying the state unemployment office of job openings.

Judge Posner’ snonempirical assertionswererecently repeated in adissenting
opinion by Seventh Circuit Judge Manion in EEOC v. O & G Spring and Wire
Forms Specialty.® In this case, the district court found, and the court of appeals
affirmed, that the defendant had failed to offer justification for its pattern of zero
blacks hired for a six-year period preceding the filing of a charge of race
discrimination against O & G. Judge Manion criticized the EEOC's
overwhelming statistical case with the assertion that “English-speaking job
seekers may not want to work in an environment of predominantly foreign
languages.”*® Asin the Chicago Miniature Lamp Works case, he concluded that
lack of interest on the part of blacks in the area was more likely to explain the
low rate of black employment than an act of discrimination by theemployer. The

8 Supra note 86 at 305.

8  supranote 11.

Aswith Posner’s unsubstantiated claim in 1974 about the effects of affirmative action
on blacks, an unsubstantiated claim about the effect of word-of-mouth recruiting
became true when recited again eight years later.

% Supranote 11 at 236.

%2 38 F.3d 872 (7th Cir. 1994).

% |bid. at 888.
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only evidence about the interest of blacks in such employment contradicts
Manion J.’s assertion. After a complaint of discrimination was filed with the
EEOC, therewasadramaticincreasein applicationsby African Americansat the
company.® Did African Americansall of asudden becomeinterestedinworking
alongside non-English-speaking employees? As with the affirmative-action
cases, Manion J. makes assumptionsabout bl acksthat onewould not makeabout
whites. This case reflected an employment setting in which Polish Americans
and Spanish-speaking Americans worked side-by-side. Those two groups of
whites did not share a common language but appeared to be comfortable with
each other in the workplace. Yet Manion J. assumed that African Americans,
who spokeyet adifferent |language, would not be comfortableworking alongside
these two groups.

Manion also overlooked the arguments available concerning economic
rationality inthiscase. Unlikethe Consolidated Servicecase, O & G waslocated
in the heart of a predominantly black neighbourhood. It was therefore
economically rational for blacks to seek employment at O & G. Since Manion
J. could make claim to no argument of economic rationality, he therefore
invented national origin or language animus on the part of African Americans,
with no testimony to support such animusin therecord. It isfar easier to blame
unemployed blacks for their low employment record than to cast blameon O &
G management.

Judge Manion’s theme strongly reflects the vaues of efficiency and
objectivity found in law and economics. To bolster his efficiency argument, he
guotes Posner J.’s opinion in Consolidated Service: “It would be a bitter irony
if the federa agency dedicated to enforcing the antidiscrimination laws
succeeded in using those laws to kick these people off the ladder by compelling
them to institute costly systems of hiring.” > Word-of-mouth recruiting should
be tolerated because it is the cheapest, even if it knowingly resultsin aloss of
employment opportunities for African Americans.

Applying the principle of objectivity, he contends that there is no way to
argue why one subgroup deserves preferential treatment over another subgroup:
“By not taking thelanguage factor into consideration the EEOC hasin effect put
aquotaon one vulnerable group at the expense of another.” % But the “language

% EEOCvV. 0 & G Spring and Wire Forms Speciality Co., 705 F. Supp. 400 at 403 (N.D.
I11. 1988).

% Supra note 92 at 893.

% Ibid. at 892.
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factor” was Manion J.”s invention because the evidence showed that it did not
deter the employment of two groups of whites at that workplace.

The clever move in Manion J.”s opinion is to twist a requirement for equal
treatment — giving blacks and others an equal opportunity to hear about
openings and be hired at O & G — into a “quota’ that purportedly pits “one
vulnerable group” against another.”” The logic is that affirmative action is
inefficient because it reflects non-merit-based preferencesfor blacks, but word-
of-mouth recruitment for non-blacksis permissible becauseit isefficient despite
its granting non-merit-based preferences for non-blacks. The measure of
efficiency isthe extent of black employment. When rates of black employment
gets higher, we must attributeit to “ quota madness’ 8 rather than the removal of
barriers toward advancement. When white employment declines, we must
attributeit to affirmative action. Black employment isinefficient whereas white
employment is efficient.

V. CONCLUSION

It is not typical for scholars to examine diverse areas of the law such as
alumni preference in admissions at educational institutions and word-of-mouth
recruitment in employment settings. Such an examination, however, allows us
to acquireasnapshot that might otherwise escapeus. We can uncover valuesthat
might otherwise remain hidden.

Alumni preferences for white children and word-of-mouth recruiting for
white employees are practices that help perpetuate class advantage for a
subgroup of whites in our society. Despite the inefficiency of disrupting the
merit principle by limiting the applicant pool or creating atwo-tiered definition
of merit, these practices are upheld as praiseworthy. When blackstry to change
the rules so that they, too, can have an opportunity to gain access to education
or employment, they aretold by whitesthat they are perpetuating stereotypesand
stigma through affirmative action or “quota madness.” Maybe it's time for
whites to examine their own sources of privileged affirmative action — from
private schools to safe neighbourhoods to good nutrition — and ask whether
their successisreally based solely on “merit.” For law and economics scholars
to truly apply colour blind principles, they must locate and describe white
privilege, not simply the modest attempts by blacksto attempt to even the score.

% Ibid. at 892.
% SeeJ.Bovard, “The Latest EEOC Quota M adness” The Wall Street Journal (27 April
1995) A14.
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Canada seems to have escaped many of the phenomena that describe the
hiring and educational practices in the United States. Testing for education or
employment is not as widespread in Canada as it is in the United States.
Affirmative action is constitutionally protected. Canadian universities are
generally publicinstitutions, which do not have the money-conscious perspective
of elite, private American universities. A formal bar exam does not serve as a
barrier to admission to the Canadian bar; instead, a more practice-oriented
processisused to determinewhoisqualified to practicelaw. In other words, law
and economics does not seem to be winning in Canada. And, for the sake of its
national commitment to multiculturalism, | hope it does not.
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